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This i s  an Appeal aga ins t  a d e c i s i o n  of t h e  

D i s t r i c t  Court a t  Kavieng where on a charge t h a t  t h e  

appe l l an t  on o r  about t h e  11 th  and 12 th  days of February,  

1974, d i d  encourage t h e  commission of an of fence  aga ins t  
a law of t h e  T e r r i t o r y ,  t o  w i t ,  s t e a l  coconuts and copra 

t h e  proper ty  of James.Hubert Walker, t h e  Court found t h e '  

f a c t s  proven, but ac t ing  .under t h e  provis ions  of s.138 of 
.the D i s t r i c t  Courts  Act, d id  no t  proceed t o  convic t ion  

but  discharged t h e  defendant cond i t i ona l ly  on h i s  en t e r -  

i n g  i n t o  a recognizance i n  t h e  sum of two hundred d o l l a r s  

t o  be of good behaviour and keep t h e  peace f o r  one year.  

The charge was l a i d  under s . l 5 ( a )  of t h e  Publ ic  

Order Act, 1970. 

The Offence 

S.15 of t h e  Public Order Act 1970 s t a t e s  - 

."A person who - 
( a )  i n c i t e s  t o ,  urges ,  a id s  o r  encourages; o r  

(b)  p r i n t s  o r  publ i shes  any w r i t i n g  which 
i n c i t e s  t o ,  urges ,  a i d s  o r  encourages, 

t he  commission of  an offence aga ins t  a law of 

t h e  T e r r i t o r y  o r  t h e  car ry ing  on of any 

ope ra t ions  f o r  o r  by t h e  commission of such 
an of fence  i s  guilty of an offence." 

This Sec t ion  reproduces s . 7 (a )  of t h e  

Coinmonwealth Crimes Act. 



It i s  important  f o r  t h e  purposes of t h i s  case  

t o  cons t rue  t h e  Sec t ion  'under which t h e  informat ion was 
l a i d  and t o  l a y  down t h e  e s s e n t i a l s  of t h e  offence.  I n  

t h e  f i r s t  p lace  it should be noted t h a t  s.15 l i k e  s .7(a)  

of t h e  Commonwealth Crimes Act c r e a t e s  a  new of fence ;  

it does no t  merely reproduce 5.7 of t h e  Criminal Code 

which d e a l s  w i th  acces so r i e s  t o  offences .  The e s s e n t i a l  
I 

d i f f e r e n c e  'is t h a t  under s.7 of t h e  Criminal Code a  
person i s  no t  l i a b l e  f o r  a c t s  o f a i d i n g  o r  counse l l ing  

t he  commission of an of fence  u n l e s s  an of fence  has been 

committed. S.15 of t h e  Publ ic  Order Act on t h e  con t r a ry  

c r e a t e s  a  subs t an t ive  offence whether o r  no t  t h e  offence 

which i s  urged o r  i n c i t e d  o r  encouraged, i s  i n  f a c t  

committed o r  not ,  

The words of I s a a c s ,  J. i n  Walsh v. Sainsburv 

( 1 )  a r e  equa l ly  app l i cab l e  t o  s.15 of t he  Publ ic  Order 
Act - 

"Sec. 7A of t h e  Crimes Act c r e a t e s  a  new and 

subs t an t ive  offence.  The mere f a c t  t h a t  A 

' i n c i t e s  t o 1  o r  ' u r g e s t  t h e  commission of an 

offence o r  o f fences  a g a i n s t  a  Commonwealth 

law i s  enough t o  c o n s t i t u t e  A an offender .  

He may ' i n c i t e '  o r  ' u rge1  a p a r t i c u l a r  person 

o r  genera l ly ,  bu t ,  t h e  ' i nc i t emen t1  o r  t h e  

'urging '  once proved, t h e  of fence  i s  complete. 

Withdrawal does no t  o b l i t e r a t e  it, though no 
doubt it may a f f e c t  t h e  measure of punishment. 

But t o  be i t s e l f  an of fence  t h e  ' inc i tement '  

o r  t h e  'u rg ing '  must be t o  t h e  commission of 

some 'offence'  .IB 

The second ma t t e r  which m u s t  be noted i s  the  
f a c t  t h a t  s .15 of t h e  Publ ic  Order Act i s  a s t a t u t o r y  

o f f ence  of Papua and New Guinea. As such by reason  

of s.36 of t h e  Criminal Code t h e  p rov i s ions  of P a r t  5 

of t h e  Code a r e  app l i cab l e  t o  it. Now P a r t  5 of t h e  

Criminal  Code provides  a  s t a t u t o r y  freedom from 

c r imina l  r e s p o n s i b i l i t y  which 
1 . .~ 

. . . . .- -... 
"cannot be dest royed except  by express  

enactment bf t h e  L e g i s l a t u r e  o r  by 1.anguage 
1 i n  a  l a t e r  s t a t u t e  so  ' c l e a r  and unequivocal /, ,.(I.) 36 C.L.R. 464 it 476 



i n  i t s  meaning t h a t  one must n e c e s s a r i l y  

conclude from it t h a t  t h e  Leg i s l a tu re  

in tended t o  des t roy  t h a t  freedom." 

(S tan ley ,  J. i n  Hunt v. Maloney ( 2 ) .  

There i s  nothing i n  t h e  Pub l i c  Order Act t o  l e a d  one t o  

1 t h e  conclusion t h a t  s.36 does not apply t o  o f f ences  

under s.15 of t h a t  Act. 

The p r i n c i p a l  e f f e c t  of t h i s  i s  t h a t  t h e  of fence  

c r ea t ed  by s.15 of t h e  Act i s  no t  an offence of s t r i c t  o r  

v i c a r i o u s  l i a b i l i t y .  Under t h e  Criminal Code i t s e l f  

t h e r e  i s  no such doc t r i ne  of s t r i c t  o r  v i c a r i o u s  l i a b i l -  

i t y .  Nor can t h e r e  be i n  any s t a t u t e  un l e s s  it i s  

exp re s s ly  provided by t h e  l e g i s l a t u r e ,  con t r a ry  t o  s.36 

of t h e  Code, t h a t  t h i s  should be t h e  case.  

S.23 of t h e  Code, which i s  p a r t  of P a r t  5, 

p rov ides  f o r  freedom from c r imina l  r e s p o n s i b i l i t y  f o r  

a c t s  o r  omissions which occur  independently of t h e  

e x e r c i s e  of t h e  w i l l  of o r  f o r  events  which occur  by 

acc iden t .  

"It has  never been doubted t h a t  s.23 has  

t h e  e f f e c t  of r e q u i r i n g  knowledge of a l l .  , 

t h e  elements of t h e  of fence  on t h e  p a r t  of 

t h e  defendant." 
( ~ o w a r d  - The P ro t ec t i on  of P r i n c i p l e  Under A 

c r imina l  Code (1962) 25 Modern Law Review 

190 a t  192; and more f u l l y ,  Howard - S t r i c t  

Respons ib i l i t y ,  Chapter 7 ,  The Aus t r a l i an  

Crimina.1 Codes, 145 f f ) .  

As S tan ley ,  J. says  i n  Hunt v. Maloney ( 3 )  ( sup ra )  

"Section 23 l a y s  down p r i n c i p l e s ,  adapted 

no doubt from t h e  common law - which 

s a t i s f y  a  decp-rooted sense  of j u s t i c e . "  

Thus f o r  example, it would be obviously  u n j u s t  t o  make 

cr iminal ly  r e spons ib l e  a  t a x i  d r i v e r  who c a r r i e d  a  

Qd. R, 164 a t  177 
Qd. R. 164 a t  172 



passenger  who i n  f a c t ,  was a  t h i e f  about  t o  commit a  

break and e n t e r ,  t o  t h e  scene  of  t h e  cr ime,  if t h e  t a x i  

d r i v e r  had no knowledge of what t h e  t h i e f  was about .  

I f  s.15 were an o f f e n c e  of s t r i c t  r e s p o n s i b i l i t y  it 
could  be s a i d  t h a t  t h e  t a x i  d r i v e r ,  i n  t h i s  s i t u a t i o n ,  

had i n  f a c t ,  a ided  t h e  t h i e f  and was t h u s  l i a b l e , b e c a u s e  

I 
knowledge o f  t h e  i n g r e d i e n t s  of t h e  o f f e n c e ,  v i z  t h a t  he 

was a s s i s t i n g  t h e  t h i e f  would n o t  be an e lement  of  t h e  

o f f e n c e .  

Applying, t h e n ,  t h e s e  p r i n c i p l e s  t o  t h e  o f f e n c c  

i n  q u e s t i o n ,  it may be asked what i s  t h e  e f f e c t  on t h e  

e l ements  which t h e  p r o s e c u t i o n  was r e q u i r e d  t o  prove ,  

He was charged w i t h  encouraging t h e  commission of  an 

o f f e n c e  a g a i n s t  a  l a w  of t h e  T e r r i t o r y .  We have a l r e a d y  

noted  t h a t  t h e  p r e s e n t  o f f e n c e  under  s.15 d i f f e r s  from 

an o f f e n c c  under  s , 7  of  t h e  C r i m i n a l  Code o n l y  i n  t h a t  

t h e  o f f e n c e  under  s.15 i s  complete upon t h e  encouragc-  

ment of t h e  commi.ssion of  an o f f e n c e ,  w h i l e  s . 7  of  t h e  

Cr imina l  Code r e q u i r e s  t h e  f u r t h e r  c-Iement, t h a t  f o l l o w -  

i n g  t h e  ,sncourzgcment, t h e  oc fence  must a c t u a l l y  have 

been comni t t ed ,  The element of encouraging t h e  commis- 

s i o n  of  an o f f e n c e  i s  common t o  bo th  S e c t i o n s ,  s . 7 ( d )  

of  t h e  Code makes c r i m i n a l l y  l i a b i e  'Iany p e r s o n  who 

c o u n s e l s  o r  p r o c n r e s  any o t h e r  p e r s o n  t o  commit t h e  

o f fence" .  The e lement  t o  be proved i n  a  cha rge  under  

s ;7(d)  of  t h e  Code has  been considered by t h e  F u l l  ' 

Court  o f  a e e n s l a n d  on two o c c a s i o n s ,  Ln F&q,v. 
Solomon ( 4 )  P h i l p ,  J, s a i d  - 

"Sect ion  23 makes i t  p l a i n  t h a t  i f  B does  

an  a c t  which i s  done independen t ly  of t h e  

w i l l  of A t h e  l a t t e r  cannot  be c r i m i n a l l y  

r e s p o n s i b l e  f o r  t h a t  a c t .  S i m i l a r l y  under  

s . 7 ( d )  - i f  A c o u n s e l s  o r  p r o c u r e s  B t o  

commit an o f f e n c e  A i s  l i a b l e  o n l y  f o r  t h e  

a c t u a l  o f f e n c e  he  has  c o n s c i o u s l y  

c o u n s e l l e d  o r  p r ~ c u r e d ' ~ .  

Mansf ie ld ,  C.J. agreed w i t h  P h i l p ,  J. 

I n  liiiest. v. Pe- (5 )  Mansf i e ld ,  C.J,  

s t a t e d  t h e  p o s i t i o n  a s  f o l l o w s  - 



"Section 7 ( d )  does no t  c r e a t e  c r imina l  
r e s p o n s i b i l i t y  i n  a  person who counsels  o r  

p rocures  another  person t o  do t h e  a c t  

which c o n s t i t u t e s  t he  of fence  - t h e  respons- 

i b i l i t y  a t t a c h e s  only t o  a  person who 

counsels  o r  p rocures  another  t o  commit t h e  

offence.  That sugges t s  t h a t  t h e  counse l lo r  

o r  p rocurer  must know t h a t  what he has 
counsel led o r  procured i s  an offence." 

Matthews, J. and S tan ley ,  J. agreed wi th  t h i s  judgment. 

The reasoning i n  t h e s e  ca se s  i s  equa l ly  

app l i cab l e  t o  s.15 of t h e  Publ ic  Order Act. 

I . have  spent  some t ime i n  reviewing t h e  na tu re  

of t h e  of fence  because it i s  t h e  c e n t r a l  ques t ion  i n  

t h i s  case. The broad f a c t s  on which a  p rosecu t ion  was 

based, were t h a t  v i l l a g e  people claimed t h a t  c e r t a i n  of 
t h e i r  l and  had never been bought and was now being used 

by t h e  occupier  of a  p l a n t a t i o n .  Since they  be l ieved  it 

had never been bought, they regarded it a s  t h e i r  own 

and, presumably i n  d e f a u l t  of b e t t e r  advice being a v a i l -  

ab le ,  sought . a s s i s t ance  from a law s tuden t  who came 

from t h e i r  area .  He i s  s a i d  t o  have advised them t o  

t a k e  coconuts from t h e  p l an t a t i on .  Assuming t h a t  t h i s  

was' t h e  case  it r a i s e s  t h e  ques t ion  f'irstly, whether he 
. 1 i n  f a c t  advised them t o  do something which was i n  f a c t  

an of fence ;  and secondly, whether he so advised them 

knowing t h a t  it was an offence.  Obviously, a s  has  been 

po in ted  ou t ,  s.23 and s.24 of t h e  Cod'e a r e  extremely 

r e l e v a n t  t o  t h i s .  

Addi t iona l ly ,  s.22 of t h e  Code which provides  
t h a t  - 

"a person i s  no t  c r imina l ly  r e spons ib l e ,  a s  

f o r  an of fence  r e l a t i n g  t o  p roper ty ,  f o r  an 

a c t  done o r  omit ted t o  be done by him wi th  

r e s p e c t  t o  any proper ty  i n  t h e  e x e r c i s e  of an 

honest  c la im o f  r i g h t  and without  i n t e n t i o n  
t o  defraud.  



s.2 of t h e  Code d e f i n e s  an offence a s  "An a c t  o r  - 
omission which renders  t h e  person doing t h e  a c t  o r  making 

the  omission l i a b l e  t o  punishment". 

s.l de f ines  c r imina l ly  r e spons ib l e  as  " l i a b l e  t o  punish- 

ment a s  f o r  an of fence ;"  
I 

Therefore i f  t h e  v i l l a g e  people a c t e d . i n  t h e  

exe rc i se  of an honest  claim of r i g h t  and without  i n t e n -  

. t i o n  t o  defraud, they had n o t  comniitted an of fence  by 
t ak ing  t h e  coconuts and copra and t h e  consequences of 

t h i s ,  was t h a t  a person encouraging them t o  so a c t  was 

no t  encouraging the  comission of an offence,  even 

ob jec t ive ly .  

But as  has been noted,  t h e  ob jec t ive  c r imina l  

l i a b i l i t y  i s  not  t h e  i s s u e  as  regards  t h i s  case  where 

t h e  defendant i s  charged wi th  encouraging t h e  commission 

of t h e  offence.  He must know t h a t  t h e  persons whom he 

advised d id  not  have an honest claim of r i g h t  and would 

t h u s  be g u i l t y  of t h e  of fence  of s t e a l i n g  t h e  copra by 

tak ing  it. 

It then  becomes necessary t o  consider  what i s  
meant by an honest  claim of r i g h t .  It should be noted 

t h a t  t h e  Sect ion does not speak of an honest  & 
reasonable  claim of r i g h t .  It has merely t o  be honest .  

Thus, as Gibbs, J., wi th  whom t h e  r e s t  of t he  Court 
agreed, s a i d  i n  Res. v. Po l l a rd  (6)  - 

"It is, n o t  t o  t h e  p o i n t  t h a t  t h e  accused 

had no r i g h t  t o  take  t h e  vehicle .  I f  he 
had honest ly  bel ieved t h a t  he was e n t i t l e d  

t o  take  it, o r  i f  t h e  j u ry  had a reasonable  
doubt whether he had such a b e l i e f ,  he 

should have been acqu i t t ed ,  however wrong 
h i s  b e l i e f  may have been, and however , 

tenuous and unconvincing t h e  grounds f o r  
it may seem t o  a judge.* 

It was then f o r  t h e  prosecut ion t o  e s t a b l i s h  

beyond reasonable  doubt, a l l  t h e  elements of t h e  of fence  

( 6 )  (1962) Q.W.N. 27 a t  29 



and t o  exclude,  beyond reasonable  doubt, any of t h e  
"excusatory defences"  found i n  Chapter 5 of t h e  Code and 

f a i r l y  r a i s e d  by t h e  evidence. 

This then l e a d s  u s  t o  a cons ide ra t i on  of t h e  

p lead ings  and evidence. 

The Pleadings  and The Evidence 

It i s  of some imp,ortance t o  note  t h a t  t h e  case  

was t r i e d  by a l a y  mag i s t r a t e  and prosecuted and defended 

by counsel .  It w i l l  be seen t h a t  i n  a number of impor- 
t a n t  aspec ts  counsel  f o r  t h e  prosecu t ion  s t rong ly  argued 

a ca se  which was erroneous i n  law, and which was accepted 

by t h e  magis t ra te .  

I n  r e p l y  t o  a r e q u e s t  f o r  p a r t i c u l a r s  of t h e  

charge,  t h e  s o l i c i t o r  f o r  t h e  informant d e t a i l e d  a number 
of a c t s  by t h e  defendant  upon which he r e l i e d  a s  es tab-  

l i s h i n g  t h e  encouragement by t h e  defendant t o  commit t h e  
of fence  charged. It i s  necessary t o  examine t h e s e  i n  

some d e t a i l  t o  s e e  whether they  could c o n s t i t u t e  evidence 
on which a Court could convic t .  

The f i r s t  a c t s  of encouragement were descr ibed  

. i n  t h e  P a r t i c u l a r s  a s  - 

.~, " ( a )  Four l e t t e r s  t o  Abel Ges Tasman dated 
t h e  7 t h ,  17 th ,  2 1 s t  and 29 th  January,  

1974 " . 
The prosecu t ion  case  was t h a t  t h e  con ten t s  o f .  

t h e s e  l e t t e r s  encouraged c e r t a i n  persons,  subsequent ly  

named i n  p a r t  l a t e r  i n  t h e  P a r t i c u l a r s ,  t o  commit t h e  
o f f ence  charged. The defence contes ted  t h a t  t h e  l e t t e r s  

contained any encouragement. For t h e  p r e s e n t  purposes,  
it i s  unnecessary t o  decide whether t h e r e  was evidencc 

from t h e  l e t t e r s  which could be found by a t r i b u n a l  of 
f a c t  t o  have c o n s t i t u t e d  encouragement. Assuming t h a t  

t h e r e  was, t h e  ques t ion  which must be answered is, 
whether t h i s  was evidence p roba t ive  of t h e  charge 

a g a i n s t  t h e  defendant.  



It has beeruieen t h a t t h e  defendant  was charged 

t h a t  "on o r  about t h e  l l t h  o r  12 th  February 1974" he 
encouraged t h e  commisssion of an offence.  An o f f ence  

under s.15 has  a l ready  been seen t o  be complete on each  

a c t  of encouragement. Thus, i f  t h e  prosecu t ion  conten t ion  

was c o r r e c t ,  t h e  defendant had committed complete o f fences  

on t h e  7 t h ,  17 th ,  21s t  and 29 th  January,  1974. But he was 
no t  charged w i t h  t h e s e  offences .  He was charged w i t h  a c t s  
of encouragement "on o r  about t h e  l l t h  o r  12 th  February". 

I n  t h e  words of Viscount Sankey L.C.  axwe well 
v. The D i r ec to r  of ~ u b l . i c ~ r o s e c u ~ n ~ )  ( 7 )  t h e  case  f o r  

t h e  informant ns s e t  ou t  i n  t h e  p a r t i c u l a r s  - 

"offended a g a i n s t  one of t h e  most deeply 

rooted and j e a l o u s l y  guarded p r i n c i p l e s  of 
our c r imina l  law, which a s  s t a t e d  i n  Makin 
v. Attornev General f o r  New South Wales i s  
t ha t  'it i s  undoubtedly no t  competent f o r  
t h e  prosecu t ion  t o  adduce evidence t o  show 
t h e  accused has been g u i l t y  of c r imina l  

a c t s  o the r  than  those  covered by t h e  i n d i c t -  
ment, f o r  t h e  purpose of l e ad ing  t o  t h e  

conclusion t h a t  t he  accused i s  a  person 
l i k e l y  from h i s  c r imina l  conduct o r  

c h a r a c t e r  t o  have committed t h e  of fence  
f o r  which he i s  b&g t r ied" ' .  

A f o r t i o r i ,  it i s  e v e n l e s s  competent t o  a l l e g e ,  a s  was 

done by t h e  prosecu t ion  i n  t h i s  case ,  t h a t  t h e  a c t s  

e a r l i e r  i n  t ime than  the  d a t e  of t h e  a l l eged  encourage- 

ment charged could c o n s t i t u t e  t h e  of fence  of a  l a t e r  
da te .  

. .~ 

There i s  however, an even more fundamental 

ob j ec t i on  a r i s i n g  o u t  of t h e  p a r t i c u l a r s  a s  s e t  ou t  
above. 

s.37 of t h e  District  Courts  Act p rov ides  t h a t  - 
informat ion s h a l l  b e f o r  one mat te r  only ..." with  

two except ions  which a r e  no t  r e l e v a n t  t o  t h e  f a c t s  of 
t h e  p r e s e n t  case.  

( 7 )  (1935) k.C. 309 a t  317 



Now, a s  has  been seen,  i f  by t h e  f o u r  l e t t e r s  
t h e  defendant encouraged t h e  persons concerned t o  commit 

an offence then t h e r e  were f o u r  s epa ra t e  o f f ences  a l l  

forming t h e  s u b j e c t  mat te r  of t h e  one informat ion.  

Counsel f o r  t h e  informant should have been r equ i r ed  t o  

e l e c t  on which charge he was proceeding and i f  he d i d  

I 
no t  so  e l e c t ,  t h e  informat ion should have been dismissed.  
(See Johnson v. M i l l e r  ( 8 ) ,  judgments of Latham, C.J., 
Dixon, E r a t t  and McTiernan J J s ) .  

I n  add i t i on  t o  t h e  above, t h e  evidence adduced 

by t h e  defendant  a t  t h e  t r i a l  included a  l e t t e r  from t h e  

defendant dated 2nd February, 1974 t o  t h e  same Abel Ges 

Tasman saying,  "1 want you t o  t e l l  t h e  men t o  s top  

c u t t i n g  t h e  copraN,  and l a t e r  "do no t  c u t  any more copra". 

The l e g a l  e f f e c t  of t h i s  i s  dependent on s.23 

of t h e  Criminal Code a s  has been s e t  ou t  e a r l i e r .  
Assuming t h a t  t h e  v i l l a g e r s  had been advised by t h e  

defendant  t o  c u t  copra belonging t o  t h e  p l a n t a t i o n  a t  

an e a r l i e r  d a t e  he could no t  be c r imina l ly  r e spons ib l e  

f o r  a c t s  a f t e r  t h a t  d a t e  when he had expl ic i t ly  withdrawn 

h i s  advice. To hold otherwise  would be t o  make him 

v i c a r i o u s l y  l i a b l e  f o r  a c t s  of o t h e r s  independently of 

h i s  w i l l .  As Ph i lp ,  J, s a i d  i n  Req. v ,  Solomon ( 9 )  

( s u p r a )  - 
" A t  common law a  counse l lo r  may by counter-  

manding h i s  counsel  l i m i t  o r  de s t roy  h i s  

r e s p o n s i b i l i t y  - Archbold op c i t .  p. 1501 - 
and I assume t h a t  an a i d e r  may show t h a t  by 

words o r  conduct h i s  a id  was l i m i t e d  t o  a  

p a r t i c u l a r  offence.  In  Queensland s.23 

covers t he se  ma t t e r s0 .  

The second and t h i r d  p a r t i c u l a r s  of t h e  a c t s  

c o n s t i t u t i n g  encouragement a s a l l e g e d  by t h e  prosecu- 

t i o n  were a s  fol lows:  

( b )  By h i s  presence words ( s i c )  a t  a  meeting 

he ld  a t  Bangatan v i l l a g e  on Monday, 1 1 t h  

February. This meeting was a t tended by 

59 C.L.R. 467 1 )  (1959) Qd. R. 123 a t  129 
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those l i s t e d .  in-paragraph ( 4 )  below. 

( c )  By h i s  words spoken a t  o t h e r  meetings of 

those r e f e r r e d  t o  i n  paragraph ( 4 )  and 
o t h e r s  t o  d i scuss  land  ma t t e r s  between 

January 1973 and t h e  end of February 

1974. 

As regards  ( c )  above i t  i s  evident  t h a t  t h e r e  i s  
a  f u r t h e r  d u p l i c i t y  int roduced i n t o  the informat ion  which 
now inc ludes  an unspec i f ied  number of o t h e r  a c t s  of 

encouragement both before  and a f t e r  t h e  d a t e  of t h e  a l l eged  
offence.  Hence on t h i s  f u r t h e r  ground t h e  informat ion,  

u n l e s s  amended, should have been dismissed.  

The p a r t i c u l a r s  o u t l i n e d  i n  ( b )  above, had they 
s tood on t h e i r  own and been proper ly  p a r t i c u l a r i s e d ,  
could have s u b s t a n t i a t e d  some of t h e  elements of t h e  
charge a s  l a i d .  A s  it was, being only  one of many a l leged  
of fences  i n  t h e  one informat ion they remain p a r t  of t h e  
one d e f e c t i v e  information.  

The evidence by which counsel f o r  t h e  informant 

sought t o  prove t h a t  t h e  defendant ' s  presence and words 
a t  t h e  meeting of t h e  11 th  February c o n s t i t u t e d  t h e  offence,  
was t h a t  of t h e  v i l l a g e r s  who were presen t .  

He was i n  some d i f f icu l ty  w i t h  t h i s  a s  h i s  witnesses 
e i t h e r  swore t h a t  t h e  defendant had no t  encouraged them t o  

take  t h e  copra,  o r  d i d  not  remember. He then  appl ied  t o  
have h i s  p r i n c i p a l  wi tness  Abel Ges Tasman dec la red  

h o s t i l e ,  and f o r  another  witness ,  Saranos Takap, t o  r e -  
f r e s h  h i s  memory from reading  from a s ta tement  made by 
him t o  t h e  p o l i c e  over  a  month l a t e r .  

Counsel ..for t h e  appe l lan t  sought - to  chal lenge 
the  m a g i s t r a t e ' s  r u l i n g  dec l a r ing  Abel Ges Tasman t o  be a 
h o s t i l e  witness .  I can see  no grounds f o r  i n t e r f e r i n g  
with  t h e  m a g i s t r a t e ' s  d i s c r e t i o n  i n  t h i s  mat ter .  It was 
shown t h a t  t h e  w i tnes s  had given sworn con t r ad i c to ry  
evidence i n  previous proceedings. 

However, t h e  l i m i t e d  use  which may be made of 
such evidence and i t s  weight i s  a l l  important.  F i r s t l y ,  



t h e  conten ts  o f  t h e  prev ious  i n c o n s i s t e n t  s ta tements  made 

by t h e  wi tness  a r e  no t  evidence upon which t h e  Court  can 

act. Secondly, where t h e  c r e d i t  of a wi tness  has  been 

destroyed by showing t h a t  he has made prev ious  incons i s -  

t e n t  sworn s ta tements  i n  circumstances such a s  t h e  

p re sen t  case  t h e  va lue  of h i s  evidence i s ,  a t  t h e  b e s t ,  

1 n e g l i g i b l e  and, a t  t h e  lowest ,  n i l .  As t h e  F u l l  High 
Court s a i d  i n  Davies and Cody v. The Kinq (10)  - 

'We r e s p e c t f u l l y  t h ink  t h a t  t h i s  does no t  
s u f f i c i e n t l y  t a k e  i n t o  account t h e  no t  remote 
p o s s i b i l i t y  of t h e  j u r y ' s  having given some 

d e f i n i t e  weight t o  t h e  f a c t  t h a t  Stevens,  

however c r imina l  i n  i n s t i n c t s ,  was prepared 

t o  give evidence aga ins t  t h e  p r i sone r s ,  w i t h  
whom, he swore, he had assoc ia ted .  We know 

t h a t  His Honour t h e  Chief J u s t i c e  when he 
pres ided  a t  an e a r l i e r  t r i a l ,  expressed t h e  
view t h a t  no e f f e c t  a t  a l l  should be given 

t o  S tevens1  evidence,  and, i f  t h i s  view had 

again been s t rong ly  commended t o  t h e  ju ry  

which convicted t h e  p r i s o n e r s ,  t h e r e  might 

be much t o  be s a i d  f o r  t h e  view t h a t  Stevens '  

r e c a n t a t i o n  could no t  have much importance. 

B u t  it must be remembered t h a t  t h e  Crown 

chose t o  r e l y  on t h e  man's evidence and 

p r e s s  i t s  p roba t ive  va lue ,  and t h e  judge 's  

charge does no t  advise  t h e  j u r y  t o  r e j e c t  

h i s  test imony. It i s  now known t h a t  it i s  

completely untrustworthy,  and ought no t  t o  be 

allowed t o  e n t e r  i n t o  t h e  reasons  f o r  any 

v e r d i c t  of gu i l t y . "  

The Court  of Appeal s t a t e s  t he  law s u c c i n c t l y  

i n  t h e  fo l lowing  passage: 

"In t h e  judgment of t h i s  Court ,  where a 
wi tness  i s  shown t o  have made previous  

s ta tements  i n c o n s i s t e n t  wi th  t h e  evidence 

given by t h a t  wi tness  a t  t h e  t r i a l ,  t h e  

ju ry  should no t  merely be d i r e c t e d  t h a t  
t he  evidence given a t  t h e  t r i a l  should 

(10)  57 C.L.R. 170 a t  184 



be regarded a s  u n r e l i a b l e ;  they  should 

a l s o  be d i r e c t e d  t h a t  t h e  prev ious  s t a t e -  
ments, whether sworn o r  unsworn, do no t  

c o n s t i t u t e  evidence upon which they can 
a c t "  (R. v. Golder Jones and P o r r i t t  (11)  

and see  R. v. Pearson (1964) Q.R. 471). 

I n  t h e  case  of t h e  w i tnes s  Saranos Takap, 
counsel  f o r  t h e  prosecu t ion  sought permission and was 
allowed t o  show t h e  wi tness  a s ta tement  which he had made 
t o  t h e  p o l i c e  over  a month l a t e r  than  t h e  event ,  i n  o rde r  

t o  r e f r e s h  h i s  memory. Counsel f o r  t h e  defendant  
ob jec ted  t h a t  t h i s  amounted t o  l ead ing  t h e  w i t n e s s ' s  

p r i o r  i n c o n s i s t e n t  s ta tements  wi thout  having him dec l a r ed  
h o s t i l e .  I have no doubt t h a t  t h a t  was i n  f a c t ,  t h e  ca se  

and t h a t  t h e  evidence so obtained was f o r  t h i s  reason  
inadmissible. (See R. v. Cox (12) .  

I n  my view, a p a r t  from t h e  above, t h e  s ta tement  

should no t  have been permit ted t o  have been used a s  it 
was no t  made s u b s t a n t i a l l y  a t  t h e  same time a s  t h e  occur- 

rence of t h e  e v e n t s . t o  which t h e  wi tness  was r equ i r ed  t o  
depose. Addi t iona l ly ,  s i n c e  t he  wi tness  subsequent ly  

con t r ad i c t ed  h i s  evidence i n  cross-examination,  because 
of t h e  sworn con t r ad i c t i ons ,  it should have been regarded 

a s  wi thout  weight f o r  t h e  reasons  given above. 

. . 
P a r t i c u l a r s  ( d )  of t h e  means used by t h e  

defendant t o  encourage t he  commission of t h e  offence 
consi .sted of a l l e g a t i o n s  of t h r e a t e n i n g  behaviour by t h e  
defendant  t o  p l a n t a t i o n  l a b o u r e r s  on l2 th  February. He 

was a l l eged  t o  have made t h r e a t s  aga ins t  them w h i l s t  t h e  
s t e a l i n y  was t ak ing  p lace  t o d i s s u a d e  them from going t o  
t h e  p o l i c e  o r  a s s i s t i n g  t h e i r  employer. Presumably, t h e  
Court  was asked t o  i n f e r  from t h a t  behaviour t h a t  he was 

encouraging t h e  defendants  t o  s t e a l .  

Defence counsel  submit ted t h e  evidence was no t  
admissible ,  a s  t h e  defendant  had a l ready  been charged 

and acqu i t t ed  of t h e  of fence  c o n s t i t u t e d  by t h e  f a c t s  
which it  was sought t o  prove. Counsel f o r  t h e  informant 
pressed t h e  a d m i s s i b i l i t y  of t h i s  evidence on t h e  b a s i s  

45 C.A.R. 5 a t  11 
Q.R. 366 a t  370 



t h a t  t h e  present-.-charge was f o r  a  d i f f e r e n t  o f f ence  and 
t h a t  t h e  defendant had never been i n  danger of be ing  

convicted of this o f fence .  I n  o t h e r  words, t h a t  no 

ques t ion  a rose  of a u t r e f o i s  acqui t .  The mag i s t r a t e  

admitted t h e  evtdence.  

Now what counsel  f o r  t h e  informant was seeking 
t o  do was t o  e s t a b l i s h  t h a t  t h e  accused had done c e r t a i n  

a c t s  on t he  12 th  February which c o n s t i t u t e d  t h e  of fence  
although he had been acqu i t t ed  prev ious ly ,  by a  Court  of 

competent j u r i s d i c t i o n ,  of doing those  a c t s .  

I n  accep t ing  counse l ' s  submissions f o r  t h e  
informant,  t h e  Court was l e a d i n t o  e r ro r .  The i s s u e  was 

no t  one of a u t r e f o i s  a c q u i t  but  of i s s u e  es toppe l .  As 
Dixon, J. a s  he then was, s a i d  i n  The Kinq v. Wilkes (13)  - 

"Such r u l e s  (o f  i s s u e  e s t o p p e l )  a r e  no t  t o  

be confused wi th  t hose  of r e s  j u d i c a t a ,  which 

i n  c r imina l  proceedings a r e  expressed i n  t he  

p l ea s  of a u t r e f o i s  a c q u i t  and a u t r e f o i s  convic t .  
They a r e  p l e a s  which a r e  concerned wi th  t h e  

j u d i c i a l  determinat ion of an a l leged  c r imina l  
l i a b i l i t y  and i n  t h e  case  of convic t ion  w i th  

t h e  s u b s t i t u t i o n  of a  new l i a b i l i t y .  I s s u e  
es toppe l  i s  concerned wi th  t h e  j u d i c i a l  

es tabl ishment  of a  p ropos i t i on  of law o r  f a c t  
between t h e  p a r t i e s . "  

I s sue  e s toppe l  a p p l i e s  i n  c r imina l  ca se s  i n  

c o u r t s  of summary j u r i s d i c t i o n  i n  t h e  same manner a s  i n  
o t h e r  c o u r t s ,  pMa&a v v  L i t f i n  (14) .  

The p r e - r e q u i s i t e  cond i t i ons  of i s s u e  e s toppe l  

a r e  s e t  nu t  i n  t h e  dec i s ion  of t h e  Pr ivy  Council i n  
Sambasivam v ,  Publ ic  P r o s e c u t o ~ .  Federat ion of Malaya (15). 
Lord MacDcrmott, g iv ing  t h e  r ea sons  of t h e  Board,s ta ted 
t h e  p r i n c i p l e s  as fol lows:  

"The e f f e c t  of a  v e r d i c t  o f  a c q u i t t a l  pronounced 

by a  competcrt cou r t  on a  l awfu l  charge and 
-- - 

13 77 C,L.R. 511 a t  519 
14 (1972) 9.W.N. 52 
15 (1956) A.C. 458 I i 



a f t e r  a  l awfu l  t r i a l  i s  no t  completely s t a t e d  
by saying t h a t  t h e  person acqu i t t ed  cannot be 
t r i e d  again f o r  t h e  same of fence .  To t h a t  it 
must be added t h a t  t h e  v e r d i c t  i s  b inding and 
conc lus ive  i n  a l l  subsequent proceedings between 

t h e  p a r t i e s  t o  t h e  ad jud i ca t i on .  The maxim 
'Res j u d i c a t a  p ro  v e r i t a t e  a c c i p i t u r '  i s  no l e s s  
app l i cab l e  t o  c r imina l  than t o  c i v i l  proceed- 
ings .  Here, t h e  appe l l an t  having been acqu i t t ed  

a t  t h e  f i rst  t r i a l  on t h e  charge of having 
ammunition i n  h i s  possess ion ,  t h e  prosecu t ion  
was bound t o  accept t h e  c o r r e c t n e s s  of t h a t  
v e r d i c t  and was precluded from t ak ing  any s t e p s  

t o  c5a l lenge  it a t  t h e  second trial!' 

(And see  Kemr, v. The Kinq (1951) 83 C.L.R. 341 

fo l lowing  t h e  above case.  

Both t h e  p re sen t  case  and t h e  e a r l i e r  case  werc 
p o l i c e  prosecu t ions  brought a g a i n s t  t h e  same defendant.  
H i s  a c q u i t t a l  on t h e  f i r s t  charge of t h r e a t e n i n g  behaviour 
concerned t h e  same a l l e g a t i o n s  sought  t o  be l e d  i n  
evidence i n  t h e  p r e s e n t  case .  H i s  a c q u i t t a l  then was 

i n c o n s i s t e n t  w i th  t hose  a l l e g a t i o n s .  Accordingly counsel  
f o r  t h e  informant was no t  e n t i t l e d  t o  c a l l  evidence of 
them and they werc wrongly admitted.  

Apart from t h i s ,  t h e  evidence l e d  f o r  t h e  
p rosecu t ion  was so con t r ad i c to ry  t h a t  no t r i b u n a l  of f a c t  

p rope r ly  d i r e c t e d  could r e l y  upon it t o  b r i n g  i n  a  

v e r d i c t  of g u i l t y .  The evidence of t h e  prosecu t ion  
w i tnes s  Bob Matbobs, an Ass i s t an t  P a t r o l  Of f i ce r ,  and 

t h e  only independent wi tness  t o  t h e  events ,  i s  a t  com- 
p l e t e  var iance  wi th  t h e  evidence of t h e  l a b o u r e r s  a s  t o  
what occurred a t  t h e  meeting between them and t h e  
defendant ,  and c o n t r a d i c t s  t h e i r  evidence t h a t  t h e r e  was 
a  second meeting s i n c e  Matbobs and t h e  defendant  had 

a l ready  l e f t  t oge the r  by speed b o a t  when t h i s  was a l leged  
t o  have occurred.  

P a r t i c u l a r s  4 gave t h e  names of t h e  persons 
a l l eged  t o  be encouraged t o  s t e a l .  

. - . . . . . . . . . . 



P a r t i c u l a r s  5 and 6 gave t h e  t imes when t h e  

s t e a l i n g  took p lace .  

P a r t i c u l a r s  7 gave d e t a i l s  of t h e  convic t ions  of 
Abel Ges Tasman and Sabanos Takap f o r  s t e a l i n g .  

I P a r t i c u l a r s  5 ,  6 and 7 appear t o  have been asked 

f o r  and given on the. b a s i s  t h a t  t h e  of fence  charged was 
not complete u n t i l  t h e  a c t u a l  s t e a l i n g  was proven. As I 

have s a i d ,  i n  my view t h i s  i s  a wrong view of s.15, so  
t h a t  t he  evidence adduced was more surplusage.  

It h a s  been seen t h a t  t h e  of fence  wi th  which 

t h e  defendant  was charged was encouraging " to  s t e a l  
coconuts and copra t h e  proper ty  of James Hubert Walker". 

I n  view of t h e  o v e r a l l  u n s a t i s f a c t o r y  na tu re  of 

t h e  case  it i s  unnecessary t o  dwell  i n  d e t a i l  on evidence 
adduced t o  support  t h e  a l l e g a t i o n  of ownership i n  Walker, 

o t h e r  than t o  no te  t h a t  it had two s e r i o u s  d e f i c i e n c i e s  
a s  proof i n  a c r imina l  case .  

F i r s t l y ,  al though a copy C e r t i f i c a t e  of T i t l e  

was produced, Walker, who claimed t o  be a l e s s e e  f o r  a 
term of f i v e  years ,  was n o t p g i s t e r e d  on t h e  T i t l e ,  nor 

was t h e  l e a s e  produced nor any evidence given t h a t  it has 
been consented t o  under s.75 of t h e  Lands Act1963. I n  

o t h e r  c i rcumstances ,  it would bc necessary t o  cons ider  
whether t h e r e  was any admissible evidence of ownership 

by Walker s i n c e  a s  Parke B. s a i d  - 

"The moment it appears t h a t  t h e r e  i s  a l e a s e ,  
you cannot t a l k  about i t s  con t en t s  wi thout  

producing it". ( h q u s t e i n  v. C h a l l i s  &  nor.) (16)  

Secondly, no r e a l  evidence was c a l l e d  t o  show 
t h a t  t he  coconut t r e e s  from which t h e  coconuts were 

a l l eged  t o  have been s t o l e n  were w i th in  t h e  a r ea  covered 
by t h e  C e r t i f i c a t e  of T i t i e  o r  t h e  l e a s e .  The v i l l a g e  
people claimed t h a t  po r t i on  of t h e  l and  occupied by t h e  
p l a n t a t i o n  had never  been bought and thus ,  both under 
German and Aus t r a l i an  law, could no t ,  prima f a c i e ,  be 

(16) 154 E.R. 118 



. . p a r t  of t h e  ..Ti-tLe.---- Encraochment beyond t h e  boundaries of 

a-Titleei+-a common enough event  and, where t h e r e  was 

evidence t o  sugges t  t h a t  t h i s  may have happened, accep t -  

ab l e  evidence of t h e  i d e n t i t y  of t h e  land  i n  ques t ion  
w i th  t h e  land  i n  t h e  T i t l e  should be given. 

I ,, The Judsment : 
It would be s u r p r i s i n g  i f  t h e  mag i s t r a t e  had 

not f a l l e n  i n t o  e r r o r  i n  view of t h e  ca se  which was 

presented t o  him. 

F i r s t l y ,  he was wrong i n  law i n  proceeding t o  

convic t ion  upon an informat ion which, a s  has  been seen, 

comprised a  number of offences .  He should have r equ i r ed  

t he  counsel  f o r  t h e  informant t o  e l e c t  upon which of fence  
he wished t o  proceed. A s  Lord Goddard s a i d  i n  Edwards v. 
Jones (17)  i n  r e s p e c t  of an informat ion f o r  more than 
7 

one of fence : 

!No convic t ion  could t a k e  p l ace  upon it, 
because any such convic t ion  would be bad 

f o r  dupl ic i ty ' '  

and l a t e r  

I ' I t  i s  elementary law t h a t  a  convic t ion  
always fo l lows  t h e  informat ion.  I f  t h e  
convic t ion  showed two f ind ings ,  one of 
no t  g u i l t y  on one charge and g u i l t y  on 
another ,  t h e r e  you would have a  convic t ion  

which a t  once would show, t h e r e  was 
d u p i i c i t y  i n  t h e  in format ion ,  and which, 
i n  my opinion,  would be bad. If on t h e  

o t h e r  hand, t h e  convic t ion  was drawn up 

wi th  one charge only,  it would mean it 
was no t  fo l lowing  t h e  informat ion,  so  
t h a t  again  it would be bad. I do no t  
t h ink ,  t h e r e f o r e ,  it would have been 

p o s s i b l e  i n  t h i s  case  t o  have proper ly  
drawn up a  convic t ion  which would have 
s tood.  " ( a t  pages 665-666). 

(17)  (1947) 1 K.B. 659 a t  662 



On t h e s e  grounds t h e  dec i s ion  was bad and must 

be quashed. 

Secondly, t h e  d e c i s i o n  i s  bad i n  t h a t  t h e  f indings 

of f a c t  a s  t o  t h e  encouragement go no f u r t h e r  than  e s t ab -  

l i s h i n g  an o b j e c t i v e  r a t h e r  than a  s u b j e c t i v e  encourage- 
I ment by t he  defendant.  The judgment r eads  - 

"However t h e  Court i s  s a t i s f i e d  beyond a l l  

reasonable  doubt t h a t  c e r t a i n  v i l l a g e  people 

looked t o  t h e  defendant  a s  t h e i r  f r i e n d  and 

mentor and t h a t  wi thout  t h e  defendant ' s  

involvement and encouragement which opera ted  

on the  minds of t h e  v i l l a g e  people t h e r e  

would have been no pursuing of ma t t e r s  wi th  

t h e  Minis te r  o r  D i r ec to r  and no encouragement 

t o  s t e a l  coconuts and copra from James Hubert 

Walker. It may be s a i d  Sebulon gave them 

hope and pos s ib ly  some j u s t i f i c a t i o n  i n  

pursuing an i l l e g a l  course  ( t h a t  of s t e a l i n g  

coconuts)  t h e  proceeds t o  be  used i n  p a r t  t o  

buy back plantat io-n proper ty ."  

As  h a s  been shown e a r l i e r ,  t o  e s t a b l i s h  t h i s  

o f fence  t he  defendant  must have been found t o  have know- 

ing ly  encouraged them t o  s t e a l .  It i s  no t  enough t o  

f i n d  t h a t  they rece ived  encouragement from him, f o r  t h a t  

would be t o  make t h e  offence one of s t r i c t  r e s p o n s i b i l i t y ,  

which, as has  heen shown, i t  i s  no t  by v i r t u e  of 5.36 of 

t he  Code. Nor i s  t h e  s i t u a t i o n  d i f f e r e n t  a t  common law. 

As  Lord Parker ,  C.J. s a i d  i n  siilson v. Danny Quas t e l  

h o t h e r h i t h e )  Ltd. (18)  - 

"In my judgment 'encourage1 t h e r e  merely 

means i n c i t e ,  It does n o t  mean cause t o  

be encouraged b u t  i n c i t i n g  someone t o  be t "  

No pe r sona l  knowledge would have been r equ i r ed  i f  t h e  

l e g i s l a t i o n  were t o  be read  a s  I'cause t o  be encouraged" 

a s  no mens r e a  would be involved i n  t h e  offence.  See 

La i rd  v. Dobell  (19) p e r  Lord k lve r s tone ,  C.J. 

1 Q.B. 125 a t  133 
1 K.B. 131 a t  133 



Addi t iona l ly ,  t h e  f i n d i n g  t h a t  t h e  defendant 

gave them "possibly  some j u s t i f i c a t i o n 1 '  i s  i n c o n s i s t e n t  

with such knowledge of g u i l t  a s  must be found. 

On t h i s  ground, a l s o ,  I hold t h e  d e c i s i o n  bad. 

I Thirdly ,  as has  been seen,  t h e r e  was no 
evidence which would j u s t i f y  a  conv ic t i on  of t h e  of fence  

charged. The evidence of t h e  wi tnesses  who gave cont ra -  
d i c t o r y  sworn evidence could n o t ,  on t h e  a u t h o r i t i e s  s e t  
o u t  above, supply such evidence. Nor could t h e  evidence 
of t h e  'confrontat ion" wi th  l aboure r s  f o r  t h e  reasons  

s e t  o u t  above. 

On t h i s  ground a l so ,  I hold t h e  d e c i s i o n  bad. 

Fourthly ,  t h e  convic t ion  was c l e a r l y  based on 

inadmiss ib le  evidence. The judgment reads:  

"In t h e  conf ron ta t ion  wi th  t h e  l a b o u r e r s  I 

f i n d  t h e r e  was encouragement c a l c u l a t e d  t o  

p revent  t h e  l aboure r s  from s topping  t h e  

s t e a l i n g  t h e n  i n  progress" .  

As h a s  been shown, t h e  evidence of t h i s  a l l eged  confron- 
t a t i o n  was inadmiss ib le  s ince  t h e  informant was estopped 

from l e a d i n g  it  by v i r t u e  of t h e  de fendan t ' s  p rev ious  

a c q u i t t a l .  

Again, t he  judgment reads:  

"He has  t o l d  t h e  Court of h i s  d i s cus s ions  

wi th  t h e  Di rec tor  of Lands and spoken of 

events  i n  t h e  Gaze& and Namatanai. I am 

s a t i s f i e d  t h a t  t h e  course adopted by t h e  

defendant  was an i l l e g a l  and c a l c u l a t e d  

course  t o  s t i r  long and hard i f  need be". 

Qui te  c l e a r l y ,  t h e  Court took i n t o  account a c t s  of t h e  
defendant  p r i o r  t o  t h e  of fence  a l l eged  which were 

inadmiss ib le  t o  base  a convic t ion  f o r  t h e  of fence  

charged. The r e f e r ence  e a r l i e r  i n  t h e  judgment t o  

n u l l i f y i n g  t h e  encouragement again c l e a r l y  i n d i c a t e s  



t h a t  t h e  Court was inf luenced by t h e  evidence of  t h e  

e a r l i e r  l e t t e r s  i n  i t s  f ind i rg  of g u i l t y .  

On t h i s  ground a l s o  I hold t h e  dec i s ion  bad. 

F i f t h l y ,  t h e  mag i s t r a t e  misdirected himself a s  
I 

t o  s .22 of t h e  Code i n  a  number of ways. F i r s t l y ,  he 

misconceived t h e  na tu re  of t h i s  defence. I n  saying "I do 
no t  hold it i s  open t o  t h i s  Court t o  go behind t h e  T i t l e  

t o  Bangatang" he i s  confusing t h e  common law r u l e  t h a t  a  

Court of summary j u r i s d i c t i o n  has no j u r i s d i c t i o n  t o  

decide a  mat te r  i n  which t h e  T i t l e  t o  land i s  i n  d i s p u t e  

w i th  t h e  defence under s.22. I n  say ing  t h a t  "I do not 

f e e l  a t  l i b e r t y  t o  plumb t h e  depths  of p o s s i b l e  v i l l a g e  
Bangatang v i l l a g e  r a t i o n a l i s a t i o n s "  he i n  f a c t  was 

- 

r e fus ing  t o  consider  whether they  honest ly  he ld  a  claim 
of r i g h t  however wrong i n  law it might be. Secondly, 
t h e  r e a l  i s s u e  was not  whether t h e  defendant had a claim 

of r i g h t  himself bu t  whether he knew t h e i r  c la im t o  be 

d i shones t .  Thirdly,  he m i s c o n c e i v ~  t h e  onus of  proof 
where t h e  evidence f a i r l y  r a i s e s  t h e  i s s u e  o f  an 

excusatory defence under P a r t  5 of t h e  Code. It i s  not  

f o r  t h e  defendant t o  "make out"  a  defence; i t i s  f o r  

t h e  prosecut ion t o  negat ive t h e  defence so r a i s e d  by 
t h e  evidence. I have al ready noted t h e  inde te rmina te  

n a t u r e  o f  t h e  evidence of Walker's T i t l e  and t h e  f a i l u r e  

t o  i d e n t i f y  what T i t l e  he might have with  t h e  coconuts 

i n  i s s u e ,  ' Whatever t h a t  T i t l e  may )?e, it i s  n o t  t h e  law, 

a s  t h e  magis t ra te  appears t o  have assumed, t h a t  t h e r e  

can be no ac t ion  brought aga ins t  t h e  holder  of  a  

r e g i s t e r e d  T i t l e ,  His f i nd ings  t h a t  t h e r e  was evidence 

of i r r e l w a n c i e r  such a s  land shortages ,  over-population,  

appeal aga ins t  t h e  f i n a l  o rde r  f u r t h e r  emphasize t h e  

onus which he sought t o  c a s t  on t h e  defendants  as does 

a l s o  h i s  specula t ion  t h a t  "There was poss ib ly  never any 

claim r a i s e d  before  t h e  p rov i s iona l  o rde r  was read".  

I hold then  t h a t  i n s o f a r  as  t h e  d e c i s i o n  was 
based upon a  mi sd i r ec t ion  a s  t o  t h e  na tu re  and e f f e c t  

of a  claim of r i g h t  made under s.22 of t h e  Code and t h e  
f a i l u r e  of t h e  mag i s t r a t e  t o  consider  t h e  one r e l e v a n t  

i s s u e  t o  t h i s  case ,  namely t h e  s t a t e  of t h e  defendant ' s  
mind, t h e  dec i s ion  i s  bad i n  law. 



For t h e s e  reasons  I quash t h e  dec i s ion  and order  
pursuant  t o  s.236 of t h e  D i s t r i c t  Courts  Act 1964, t h a t  

t h e  informat ion be dismissed.  

I would add t h a t ,  i n  my view, t h e  c r imina l  law 

I 
i s  no t  a  proper  v e h i c l e  t o  determine proper ty  d i s p u t e  

between ind iv idua ls .  I f  Walker, i n  f a c t ,  has  a  l e a s e  
which has  rece ived  t h e  consent of t h e  Minis te r  f o r  Lands 

he has  adequate remedies i n  a  c i v i l  a c t i o n  t o  determine 
such r i g h t s  t o  t h e  d i spu ted  l and  a s  he may e s t a b l i s h  and 

t o  r e s t r a i n  i n t e r f e r e n c e  w i th  such r i g h t s .  It i s  no t  f o r  

t h e  p o l i c e  o r  any execut ive  a u t h o r i t y  t o  s e t  themselves 

up a s  t h e  a r b i t e r  of t h e s e  i s sues .  

S o l i c i t o r  f o r  t h e  Respondent; P.J. Clay Esq., Crown 
S o l i c i t o r .  

S o l i c i t o r  f o r  t h e  Appellant  : N.H. P r a t t  Esq., //Public 
S o l i c i t o r .  


