
I N  THE SUPREikE COURT 

OF PAPUA NEW GUINEA 

CORM: P r e n t i c e ,  SPJ ,  

Tuesday, 

2 9 t h  A p r i l ,  1975, 

1975 - The a p p e l l a n t  was conv ic ted  a t  t h e  Local  Cour t  
25, 29 Boroko of  d r i v i n g  a  motor v e h i c l e  on a  highway a t  a 
&r speed !.n excess  of t h e  i i m i  t. He was f i n e d  t h i r t y  
PORT 

hlORESBY d o l l a r s  and d i s q u a l i f i e d  from dl~.i.viiag f o r  f i v e  months, 

P ren t i ce ,  SPJ. I n  s u p p o r t  of t h e  appea l ,  which i s  b rough t  on 

t h e  ground of s e v e r i t y  on ly ,  it i s  urged t h a t  t h e  

l e a r n e d  m a g i s t r a t e  ( a )  f a i i . e d  t o  c o n s i d e r  t h e  r e l e v a n t  

c i r cums tances ;  ( b )  took i n t o  account  m a t t e r s  unsub- 

s t a n t i a t e d  by t h e  Record; ( c )  c o n s i d e r e d  i r r e l e v a n t  

m a t t e r s .  

T h i s  Cour t  was asked t o  admit on t h e  appea l  

a f f i d a v i t  ev idence  from t h e  a p p e l l a n t ' s  manager t e s t i -  

f y i n g  a s  t o  h is  t e rms  of  employment, t h e  e x t e n t  t o  v ~ h i c h  

it i s  e s s e n t i a l  f o r  t h e  a p p e l l a n t  t o  be a b l e  t o  d r i v e  a 
motor v e h i c l e  a t  h i s  work, .and a s s o c i a t e d  d e t a i l s .  The 

ev idence  t h u s  sought  t o  be l e d  must p l a i n l y  have been 

a v a i l a b l e  a t  t h e  h e a r i n g  b e f o r e  t h e  Local  Cour t .  The 

p o l i c y  o f  t h e  mag i s t r acy  a s  t o  i t s  i n t e n t i o n  t o  u s e  

more f u l l y  t h e  power t o  suspend l i c e n c e s ,  became no to r -  

i o u s  about  September 1974 and must have been known t o  

t h e  a p p e l l a n t  who i s  a  g r a d u a t e  of  t h e  U n i v e r s i t y  of 

Papua New Guinea, employed by t h e  S h e l l  Company a s  a  

p e r s o n n e l  manager. 

No doubt  t h e r e  a r e  c a s e s  where th rough  bewi lde r -  

ment, l a c k  of e d u c a t i o n ,  s i c k n e s s ,  p r i m i t i v e  background, 

and pe rhaps  o t h e r  f a c t o r s ,  an accused might  have been 

unab le  t o  p u t  h i s  c a s e  p r o p e r l y  and a d e q u a t e l y  i n  a  

lower  Cour t .  I n  such c a s e s  an a p p e l l a t e  C o u r t  w i l l  be 

w i l l i n g ,  pe rhaps  a s t u t e ,  t o  r e c e i v e  f u r t h e r  ev idence  i n  

t h e  i n t e r e s t s  of j u s t i c e .  



,, 

But a s  I, a n d ~ m J u d g e s  of  t h i s  Cour t ,  have 

so  frequerd&-fore; t h e  tendency t o  seek  a  

second t r i a l  of  an i s s u e  ( i n  e f f e c t )  i n  a  S e n i o r  Cour t  L y  

b r i n g i n g  evidence  t h a t  was d i s c o v e r a b l e  and a v a i l a b l e  a l l  

a long;  a f t e r  an i n i t i a l  r e p r e s e n t a t i o n  (pe rhaps  ill- 

a d v i s e d l y  s k e t c h y )  b e f o r e  a  m a g i s t r a t e ;  m u s t  be s t e r n l y  
d i scouraged .  Otherwise t h e  Supreme Cour t  would b e  o v e r -  

whelmed w i t h  a p p e a l s  from peop le  who would b e  t h e r e b y  

t e s t i f y i n g  t o  t h e  s a l u t a r i n e s s  of punishment imposed. 

I can d i s c o v e r  no f e a t u r e  i n  t h i s  c a s e  t h a t  

c a l l s  f o r  t h e  a p p l i c a t i o n  of  o t h e r  t h a n  t h e  u s u a l  r u l e s ,  

r e g a r d i n g  r e c e p t i o n  of  f r e s h  ev idence  on appeal .  I 
r e j e c t  t h e  t e n d e r .  

A s  appears  from h i s  r e a s o n s  f o r  judgment; t h e  

m a g i s t r a t e  d e a l t  w i t h  t h e  accused on t h e  b a s i s  t h a t  he 

had been t r a v e l l i n g  a t  f i f t y - t h r e e  m i l e s  an hour on 

Morea Tobo Road ( a  t h i r t y  m i l e s  p e r  hour zone) .  When 

t h e  m a t t e r  was o r i g i n a l l y  c a l l e d  on, on 6 t h  November, 

1974,  t h e  accused s t a t e d  - 

"I was n o t  doing more t h a n  t h i r t y  m i l e s  an 

hour.  I was f o l l o w i n g  t h e  l e a d i n g  c a r .  I 

was do ing  between t h i r t y  m i l e s  an hour  and 

f o r t y " .  

Th i s  p l a i n l y  p u t  i n  i s s u e  a  m a t e r i a l  p a r t  of t h e  f a c t s  

a l l e g e d .  

Now, when on a  p l e a  of  g u i l t y ,  an accused 

c o n t r a v e r t s  a  v i t a l  a s s e r t i o n  of  t h e  p o l i c e  c a s e ;  i f  

t h e  p r o s e c u t i o n  s e e k s  t o  m a i n t a i n  t h a t  v i t a l  a s s e r t i o n ,  

t h e  i s s u e  t h e r e b y  r a i s e d  should  be dec ided  by t h e  

h e a r i n g  of  evidence .  The Queen v. R i l e y  ( l u a w k i n s ,  J.; 

The Queen v .  Gabai Vaqi  & Ors. ( 2 )  Raine,  J.; Nash v. 

Hass ( 3 )  Burbury, C. J. Had t h e  m a t t e r  proceeded on 6 t h  - 
November, 1974, t h e  Local  Cour t  shou ld  have fo l lowed  

t h i s  c o u r s e .  But t h e  m a t t e r  was i n  f a c t  adjourned.  

(1896) 1 Q.B. 309 a t  318 .._ --.. 



On 1 9 t h  November&he m a t t e r  came b e f o r e  

a n o t h e r  m a g i s t r a t e ,  Thereupon t h e  a p p e l l a n t  s a i d  he 

p l e a d e d  g u i l t y .  A s h o r t  s t a t e m e n t  o f  f a c t s  appea r s  t o  

have  been r e a d  i n  which i t  was a s s e r t e d  t h a t  t h e  p o l i c e  

r e g i s t e r e d  h i s  speed a t  f i f t y - t h r e e  m i l e s  an hour .  On 

h i s  s t o p p i n g  and b e i n g  s o  informed,  t h e  a p p e l l a n t  i s  s a i d  

t o  have r e p l i e d  "I though t  I was going t h i r t y  m i l e s  an 

hour  only" .  

The Record t h u s  d i s c l o s e s  t o  my mind, t h a t  

though on t h e  f i r s t  o c c a s i o n  b e f o r e  t h e  Cour t  t h e  accuscd 

was d i s p o s e d  t o  c h a l l e n g e  t h e  p o l i c e  v e r s i o n ,  on t h e  

second o c c a s i o n  ( a s  so  f r e q u e n t l y  happens)  he dec ided  t o  

a l l o w  it t o  go u n c h a l l e n g e d .  I am u n a b l e  t o  a c c e p t  t h e  

submiss ion  o f  a p p e l l a n t ' s  c o u n s e l ,  t h a t  i n  d e a l i n g  vai-th 

t h e  m a t t e r  a s  one i n v o l v i n g  a  speed o f  f i f t y - t h r e e  m i l e s  

an hour ;  t h e  m a g i s t r a t e  was a d o p t i n g  an u n s u b s t a n t i a t e d  

a l l e g a t i o n .  

It was f u r t h e r  a s s e r t e d  t h a t  i n  making reference 

t o  a  " f l a g r a n t  d i s r e g a r d  of t r a f f i c  l aws"  t h e  m a g i s t r a t e  

was i n d i c a t i n g  h i s  c o n s i d e r a t i o n  o f  an i r r e l e v a n t  m a t t e r .  

I do n o t  a g r e e .  A speed o f  f i f t y - t h r e e  m i l e s  an hour i n  

a t h i r t y  m i l e  an hour zone may w e l l  b e  c o n s i d e r e d ,  I 

t h i n k ,  a  ' f l a g r a n t  d i s r e g a r d  o f  t r a f f i c  laws" .  

, A p p e l l a n t ' s  counse l  a g a i n  p r o t e s t s  a t  t h e  
a p p l i c a t i o n  of a  " t a r i f f "  ag reed  upon a t  a  m a g i s t r a t e s '  

c ~ n f e r e n c e .  I do no t  wi sh  t o  r e p e a t  what I have s a i d  i n  

The appea l  of Guie Benq No. 167 of 1974 ( P ) . ( 4 ) .  I 
' h i n k  i t  p e r f e c t l y  p r o p e r  t h a t  s u c h  a  p a t t e r n  o f  

punishments  be d i s c u s s e d  and ag reed  t o  from t i m e  t o  t imo 

i -  p rov ided  t h e  p a t t e r n  be n o t  adopted r i g i d l y  and witlmut / 
: t h e  e x e r c i s e  o f  d i s c r e t i o n  n e c e s s a r y  t o  be b rough t  t o  - 

/' t h e  c o n s i d e r a t i o n  of e a c h  o f f e n d e r ' s  circumstances-,  .am--.-' 
.. -- 

,/ t o  t h e  f a c t s  o f  e a c h  p a r t i c u l a r  o f f e n c e .  
..- 

The m a g i s t r a t e ' s  r e a s o n s  g iven ,  seem t o  
/ 

i n d i c a t e  a h  i n t e n t i o n  t o  apply  t o  t h i s  man 's  c a s e ,  some 
i 

agreed  s t a n d a r d  o f  punishment w i t h o u t  c o n s i d e r a t i o n  of 

h i s  p a r t i ! c u l a r  c i r cums tances .  The m a g i s t r a t e  was aware 
I 

t h a t  t h f  accused was employed by S h c l l  and had had no 
I 

1 

(4 )  (Unrepor ted  judgment 836 
j 



p r i o r  comrict ians ,  J3wt-l m only assume t h a t  i n  d i s q u a l -  

i f y i n g  t h e  accused f o r  f i v e  months f o r  a  f i r s t  o f fence  o i  
such a  kind, t he  lea rned  mag i s t r a t e  must have overlooked 

t h e  f a c t o r s  s p e c i a l  t o  t h e  accused - h i s  good record ,  t h e  

e f f e c t  of l o s s  of l i c e n c e  on a  man i n  h i s  type  of employ- 

ment, i n  a  c i t y  of such d i s t a n c e s  and such inadequate  
pub l i c  t r a n s p o r t  a s  Po r t  Moresby. 

Finding a  mani fes t  excess of punishment, I an 

s a t i s f i e d  a  s u b s t a n t i a l  miscar r iage  of j u s t i c e  wi th in  

t he  meaning of s .43 of t h e  Local Courts Act has occurred,  

I a l low the  appeal.  I confirm t h e  convic t ion .  I confirm 

t h e  sentence of t h e  t h i r t y  do l l a r s '  f i n e .  I quash t h c  

o rde r  f o r  suspension of l i c e n c e  f o r  f i v e  months and 

s u b s t i t u t e  one of suspension f o r  twenty-one days. Such 

a per iod  has a l ready  been served - t h e  a p p e l l a n t  i s  

t h e r e f o r e  e n t i t l e d  t o  have h i s  l i c e n c e  i s sued  t o  h im .  

S o l i c i t o r  f o r  t h e  Respondent: B,bJ- Kidu, Crown S o l i c i t o s ,  

S o l i c i t o r  f o r  t h e  Appellant  : N.M. P r a t t ,  /i/Public Ss l - ic i to r , ,  


