
I N  THE SUPRW COURT CORM: Saldanha, J. 

OF PNUA NEW GUINEA ) Friday,  

9 t h  May, 1975. 

MOREA LOHIA v. THOMAS HARIA 

I Appeal 29 of 1975 ( P )  

1975 - The appe l l an t ,  Morea Lohia, was convicted by 
Apr. 29 t h e  Resident Magis t ra te  a t  t h e  D i s t r i c t  Court  of Boroko 
May of t h e  of fence  of unlawful ly  u s ing  a  motor v e h i c l e  con- 

'OnT t r a r y  t o  s.445A of t h e  Criminal Code ( ~ u e e n s l a n d  adopted) MORESBY 
and sentenced t o  t h r e e  months' imprisonment w i th  hard 

labour .  He appeals  aga ins t  bo th  convic t ion  and sentence.  

The motor veh i c l e  i n  ques t ion  i s  a  Holden 

u t i l i t y  owned by a  t r a w l e r  master c a l l e d  David E r i c  
Whittion. On t h e  31s t  January,  1975 a t  about 2.30 p.m. 

Whitt ion parked h i s  c a r  o u t s i d e  B.Pts Coas ta l  Shipping 

.OFfice on t h e  wharf and went aboard h i s  t r a w l e r  t o  c a r r y  

ou t  some r e p a i r s .  He l e f t  h i s  c a r  unlocked b u t  
removed t h e  i g n i t i o n  key. When he r e tu rned  a t  about 

4.30 p.m. he found h i s  c a r  missing. He repor ted  t h e  
l o s s  t o  t h e  occupants of a  P o l i c e  p a t r o l  c a r  which 

happened t o  be cruising by a t  t h e  time. 

At about 4.00 p.m. t h e  same day Constable 

David Morea of Hohola P o l i c e  S t a t i o n  saw t h i s  c a r  aban- 

doned i n  Porebada v i l l a g e .  When t h e  c a r  was subsequently 

examined it was found t o  be ex t ens ive ly  damaged and a  

mark on t h e  i g n i t i o n  switch seemed t o  i n d i c a t e  t h a t  t h e  
c a r  was s t a r t e d  by means of a  screwdriver ,  a  p i ece  of 

wi re  o r  something s i m i l a r .  

As a  r e s u l t  o f  informat ion which Constable  

ldorea rece ived  h a l f  an hour l a t e r  susp ic ion  f e l l  upon 

two youths from Porebada v i l l a g e ,  one of whomwas t h e  

appe l lan t .  Constable  Morea who knew t h e  a p p e l l a n t  

looked f o r  him and found him a t  E leva la  Co-operative 
S to re  on t h e  1 s t  February. Constable Morea quest ioned 

t h e  appe l lan t .  The appe l l an t  admitted t ak ing  t h e  motor 

v e h i c l e  wi thout  t h e  owner's consent.  I n  answer t o  one of 

t h e  ques t i ons  t h e  a p p e l l a n t  s a i d  - 



"I had f i k s h e d - s d w o l  and wanted t o  go my 
f a t h e r  t o  g e t  some money. As I was going down, 
I saw another  boy named V a l i  k u a .  V a l i  had 
a l ready  s t o l e n  t h e  c a r  and c a l l e d  me t o  go wi th  
him. A t  t h a t  t ime I asked him, 'whose c a r  i s  
i t ? '  V a l i  d i d n ' t  say anything. V a l i  f o r ced  me 
t o  he lp  him and we drove o f f  t o  Porebada, and 
l e f t  t h e  car . "  

The appe l l an t  was taken  t o  Boroko Po l i ce  S t a t i o n ,  

where he was interviewed by Constable Thomas Haria.  The 

a p p e l l a n t  admitted t h a t  he and h i s  f r i e n d  V a l i  had taken 

t h e  c a r  from t h e  wharf. He s a i d  t h a t  t h e  i g n i t i o n  was 

n o t  locked and they j u s t  s t a r t e d  it (meaning presumably 

t h a t  they s t a r t e d  it without  a  key).  He s a i d  t h a t  V a l i  

drove t h e  c a r  while he s a t  bes ide  him i n  t h e  f r o n t  s e a t  

and t h a t  they drove t h e  c a r  t o  Porebada v i l l a g e  where 

they  abandoned it. 

There was ample evidence t o  enable  t h e  

mag i s t r a t e  t o  convic t the  appe l l an t  and t h e  appeal aga ins t  
convic t ion  i s  dismissed,, 

With regard  t o  sentence t h e  mag i s t r a t e  was 

faced wi th  a  very d i f f i c u l t  t a sk .  Offences of t h e  type  
f o r  which t h e  appe l l an t  wa,s convicted a r e  very p reva l en t  

and c a l l  f o r  a  d e t e r r e n t  sentence.  On t h e  o t h e r  hand 

they a r e  committed by youthful  o f f ende r s  and mag i s t r a t e s  

a r e  understandably r e l u c t a n t  t o  commit young of fenders  t o  

p r i son .  In  t h e  event  t h e  t r i a l  mag i s t r a t e  sentenced t h e  

a p p e l l a n t  t o  t h r e e  months' imprisonment wi th  hard labour ,  

I n  t h e  proceedings before  me Counsel f o r  t h e  

appel lan- t  pu t  i n  an a f f i d a v i t  sworn by M r .  U t e r s k y e ,  
t h e  P r i n c i p a l  of t h e  Po r t  Moresby Technical  Col lege,  

Counsel f o r  t he  respondent no t  opposing. 

M r .  Al terskye has  sworn t h a t  t h e  a p p e l l a n t  i s  
a s tuden t  a t  h i s  ColLege, t h a t  he i s  a  good s tuden t ,  

t h a t  w i th  reasonably a p p l i c a t i o n  t o  h i s s t u d i e s  he has 

good, p rospec ts  of gaining a  Form I V  c e r t i f i c a t e  a t  t h e  

end of t h i s  year  and e x c e l l e n t  job o p p o r t u n i t i e s  t h e r e -  
a f t e r .  Counsel f o r  t h e  respondent adopted a  n e u t r a l  
s tand .  He s a i d  he was n e i t h e r  denying nor  a s s e r t i n g  
t h a t  t h e  sentence was excess ive .  He l e f t  it t o  t h e  

Court  t o  decide.  



The t r i a l  m a g i s t r a t e  appears  t o  have been 

informed t h a t  t h e  a p p e l l a n t  was unemployed. Had he  known 
t h a t  t h e  a p p e l l a n t  was a  s t u d e n t  he  might  n o t  have imposed 

a  c u s t o d i a l  sen tence .  For t h e s e  r e a s o n s  I suspend t h e  
s e n t e n c e  f o r  a  p e r i o d  of twe lve  months from t h e  d a t e  o f  

c o n v i c t i o n  upon t h e  a p p e l l a n t  e n t e r i n g  i n t o  a  r ecogn izance  
i n  t h e  sum o f  f i f t y  k i n a  c o n d i t i o n e d  t h a t  t h e  a p p e l l a n t  

s h a l l  b e  o f  good behaviour  d u r i n g  t h e  p e r i o d  of  suspens ion ,  
The a p p e l l a n t  must pay compensation i n  t h e  sum o f  f o r t y  

k i n a  w i t h i n  seven days. 

Although I have v a r i e d  t h e  s e n t e n c e  i n  t h i s  
c a s e  on  t h e  ground t h a t  a s  t h e  a p p e l l a n t  i s  a  s t u d e n t  

d e t e n t i o n  i n  p r i s o n  might  mar h i s  p r o s p e c t s  of  a  c a r e e r  
i n  t h e  f u t u r e ,  I h a s t e n  t o  add t h a t  i n  t h e  absence h e r e  

of o t h e r  forms of  punishment such a s  committal  t o  
De ten t ion  C e n t r e s ,  Approved Schoo l s ,  Reformatory Schools ,  
B o r s t a l  I n s t i t u t i o n s  e t c .  which a r e  available i n  o t h e r  
j u r i s d i c t i o n s ,  a  c u s t o d i a l  s e n t e n c e  may be t h e  o n l y  way 
o f  d e t e r r i n g  young o f f e n d e r s  from t h i n k i n g  t h a t  t h e y  

can commit such o f f e n c e s  w i t h  impunity.  

S o l i c i t o r  f o r  t h e  Respondent: B.W. Kidu Esq.,Crown S o l i c i t o r ,  

S o l i c i t o r  f o r  t h e  Appe l l an t  : N.H. P r a t t  Esq., f /Publ ic  
S o l i c i t o r ,  


