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1975 - T h i s  appeal  r a i s e s  q u e s t i o n s  o f  
May 9  i n t e r p r e t a t i o n  t h a t  I have found v e r y  d i f f i c u l t ,  
June  5 and I do no t  p r e t e n d  t o  b e  q u i t e  a s  c o n f i d e n t  
PORT 
MORESBY a s  I would wish t o  b e ,  i n  coming t o  a d e c i s i o n ,  

RAINE , J. The l e a r n e d  m a g i s t r a t e ,  i n  h i s  r e p o r t  

t o  t h e  Supreme C o u r t ,  u t t e r e d  something of  a  

' c r i  d e  c o e u r ' ,  because  he ,  and,  I g a t h e r ,  h i s  

c o l l e a g u e s ,  would wish f o r  some guidance .  

A f t e r  I have set o u t  t h e  f a c t s  I i n t e n d  

t o  q u o t e  t h e  m a g i s t r a t e ' s  r e p o r t ,  and t h i s  f o r  

two reasons .  F i r s t l y ,  s o  it seems t o  m e ,  it 
poses  t h e  dilemma. Secondly,  i t  i n d i c a t e s  t h e  

view H i s  Worship would have t a k e n ,  qua  p e n a l t y ,  

i f  T hold  t h a t  h e  was wrong i n  h i s  i n t e r p r e t a t i o n  

of  t h e  r e l e v a n t  p r o v i s i o n s .  

If I might s a y  s o ,  t h e  r e p o r t  was 

s i n g u l a r l y  h e l p f u l  and s e n s i b ' l e ,  ' something I 

must s a y  I always a p p r e c i a t e ,  a s  m a g i s t e r i a l  

r e c o r d s  a r e  r a t h e r  s p a r s e ,  and one  i s  somewhat 

i n  t h e  da rk  w i t h  some a p p e a l s  from lower c o u r t s .  

T h i s  i s  a  c a s e  where t h e  a p p e l l a n t  was 

c o n v i c t e d  of  b e i n g  t h e  d r i v e r  of a  motor v e h i c l e ,  

an I suzu  t r u c k ,  r e g i s t e r e d  number 98395, upon a  

p u b l i c  street, Woodcock Road, Gordons, on t h e  1 2 t h  

day o f  December, 1974 i n  which p a s s e n g e r s  were 

be ing  c a r r i e d  f o r  reward ,  and f o r  which a  p u b l i c  

motor v e h i c l e  l i c e n c e  had no t  been i s s u e d  i n  

r e s p e c t  of  t h a t  v e h i c l e ,  t h e r e b y  c o n t r a v e n i n g  

S e c t i o n  11 of t h e  Motor T r a f f i c  A c t ,  and h e  was 

sen tenced  t o  b e  impr isoned w i t h  ha rd  l a b o u r  f o r  

one (1) month. It w a s  a l s o  o r d e r e d  t h a t  h i s  



1975 - d r i v e r ' s  l i c e n c e  b e  c a n c e l l e d .  

Dan Mon 

v.  The appea l  i s  a g a i n s t  t h a t  p a r t  o f  t h e  

Matthew s e n t e n c e  r e l a t i n g  t o  t h e  c a n c e l l a t i o n  o f  t h e  

RAINE, J -  a p p e l l a n t ' s  d r i v i n g  l i c e n c e .  To c a n c e l  means t o  

o b l i t e r a t e ,  o r  r e n d e r  void .  And see s , 2 1 ( 6 )  of 
I 

t h e  Motor T r a f f i c  A c t .  

It i s  now a p p r o p r i a t e  t o  set o u t  t h e  

r e p o r t  o f  t h e  m a g i s t r a t e .  It reads : -  

"I welcome t h i s  appea l  on t h e  grounds  

t h a t  a  Supreme Cour t  Judgement now 

a p p e a r s  t o  be n e c e s s a r y  t o  r e d e f i n e  t h e  

s i t u a t i o n  i n  r e l a t i o n  t o  c a n c e l l e d  

d r i v e r s '  l i c e n c e s ,  

2. The r e a d i n g  o f  t h o s e  s e c t i o n s  and 

r e g u l a t i o n s  of t h e  T r a f f i c  A c t  and 

R e g u l a t i o n s  which r e f e r  t o  t h e  i s s u e ,  

c a n c e l l a t i o n ,  d i s q u a l i f i c a t i o n  and t h e  

r e - i s s u e  o f  d r i v e r s '  l i c e n c e s  a p p e a r s  t o  

b e  open t o  s e v e r a l  i n t e r p r e t a t i o n s ,  

3.  A t  t h e  Boroko Cour t  House, w e  have  

always assumed t h a t  once  a Cour t  h a s  

s imply  c a n c e l l e d  a  l i c e n c e ,  w i t h o u t  

s t a t i n g  any p e r i o d  of d i s q u a l i f i c a t i o n ,  

t h e n  t h e  m a t t e r  of r e - i s s u e  o r  non re- 

i s s u e  of a n o t h e r  l i c e n c e  t o  t h e  same 

pe r son  i s  one  s o l e l y  w i t h i n  t h e  d i s -  

c r e t i o n  o f  t h e  P o l i c e ,  and t h a t  where a 

Cour t  i s  d e f i n i t e l y  i n t e r e s t e d  i n  a  p e r i o d  

of d i s q u a l i f i c a t i o n ,  t h e n  t h a t  C o u r t  must 

s a y  so .  

4, I n  t h e  p a r t i c u l a r  case now under  

a p p e a l ,  no p e r i o d  of  d i s q u a l i f i c a t i o n  

was s t a t e d  by t h e  Cour t  at  t h e  t i m e  t h e  

s e n t e n c e  was imposed, and it w a s  my under-. 

s t a n d i n g  a t  t h a t  time t h a t  t h e  A p p e l l a n t  

c o u l d  have  been re - i s sued  w i t h  a n o t h e r  



l i c e n c e  i f  t h e  p o l i c e  s o  c h o s e ,  o r  may no t  

have been l i k e l y  t o  have  been  r e - i s s u e d  w i t h  

a n o t h e r  l i c e n c e  i f  t h e  p o l i c e  s o  d e c i d e d ,  

having r e g a r d  t o  t h e  A p p e l l a n t ' s  h i s t o r y  of 

i l l e g a l  o p e r a t i o n  of  p u b l i c  motor v e h i c l e s .  

I n  t h i s  and o t h e r  similar m a t t e r s ,  w e  have  

always t a k e n  t h e  view t h a t  t h e  p o l i c e ,  w i th  

t h e i r  more i n t i m a t e  knowledge o f  t h e  a c t i v i t i e s  

of v a r i o u s  v e h i c l e  o p e r a t o r s  a r e  i n  a  b e t t e r  

p o s i t i o n  t o  d e c i d e  t h e  q u e s t i o n  o f  r e - i s s u e .  

5. I was t h e r e f o r e  s u r p r i s e d  t o  see t h e  

grounds  of appea l  i n  t h i s  c a s e ,  s i n c e  accord ing  

t o  o u r  i n t e r p r e t a t i o n ,  t h e  o n l y  i m p o s i t i o n  o f  

t h i s  p a r t  o f  t h e  s e n t e n c e  w a s  t h e  n e c e s s i t y  o f  

a s k i n g  t h e  p o l i c e  f o r  a n o t h e r  l i c e n c e .  If t h e  

Supreme Cour t  t h e r e f o r e  r u l e s  t h a t  s i m p l e  

c a n c e l l a t i o n  imposes a  g r e a t e r  burden t h a n  t h i s ,  

t h e n  I ask t h a t  my d e c i s i o n  i n  r e l a t i o n  t o  t h e  

c a n c e l l a t i o n ,  b e  r e v e r s e d .  

6. If however, t h e  Supreme Cour t  r u l e s  t h a t  

o u r  i n t e r p r e t a t i o n  o f  c a n c e l l a t i o n  is  c o r r e c t ,  

t h e n  I s u g g e s t  wi th  r e s p e c t  t h a t  t h e  o r i g i n a l  

s e n t e n c e  imposed by me was no t  e x c e s s i v e ,  f o r  

t h e  r e a s o n s  I gave a t  t h e  t i m e . "  

The r e l e v a n t  p r o v i s i o n s  a r e a s  fo l lows : -  

Motor T r a f f i c  A c t ,  1950-1970 

"11. A person who c a u s e s  o r  p e r m i t s  a  motor  

v e h i c l e  t o  b e  used  f o r  c a r r y i n g  p a s s e n g e r s  f o r  

h i r e  o r  reward ,  u n l e s s  a  p u b l i c  motor  v e h i c l e  

l i c e n c e  i s s u e d  i n  pursuance  of t h e  R e g u l a t i o n s  

i s  i n  f o r c e  i n  r e s p e c t  o f  t h a t  motor  v e h i c l e ,  

s h a l l  b e  g u i l t y  o f  an o f fence . "  

"21. ( 1 )  The Cour t  b e f o r e  whom a  p e r s o n  i s  

c o n v i c t e d  o f  a n  o f f e n c e  a g a i n s t  o r  c o n t r a v e n t i o n  

o f  any p r o v i s i o n  of t h i s  Ordinance  may, i n  a d d i t i o n  

t o  any o t h e r  punishment t o  which h e  may b e  l i a b l e  



u n d e r  t h i s  O r d i n a n c e  i n  r e s p e c t  of  t h e  o f f e n c e  

o r  c o n t r a v e n t i o n  - 

( a )  i f  t h e  p e r s o n  c o n v i c t e d  h o l d s  a l i c e n c e  

or  p e r m i t  u n d e r  t h e  R e g u l a t i o n s  o r  a 

p e r m i t  u n d e r  S e c t i o n  19.4 of  t h i s  O r d i n a n c e  - 

( i )  suspend  t h a t  l i c e n c e  o r  p e r m i t  f o r  

such  time as t h e  C o u r t  t h i n k s  f i t ,  

and i f  t h e  C o u r t  t h i n k s  f i t ,  a l s o  

d i r e c t  t h a t  no l i c e n c e  o r  p e r m i t  

s h a l l  b e  i s s u e d  t o  t h a t  p e r s o n  

d u r i n q  such  f u r t h e r  time a f t e r  t h e  

e x p i r a t i o n  o f  t h e  l i c e n c e  o r  permit 

as t h e  C o u r t  t h i n k s  f i t ;  o r  

( i i )  c a n c e l  t h e  l i c e n c e  o r  p e r m i t  a n d ,  

i f  t h e  C o u r t  t h i n k s  f i t ,  d e c l a r e  

t h e  p e r s o n  c o n v i c t e d  t o  b e  d i s -  

q u a l i f i e d  f rorn o b t a i n i n g  a l i c e n c e  

o r  p e r m i t  f o r  such  t i m e  as t h e  

C o u r t  t h i n k s  f i t ;  

( 4 )  A l i c e n c e  o r  p e r m i t  su spended  i n  a c c o r d a n c e  

w i t h  t h i s  s e c t i o n  s h a l l ,  d u r i n g  t h e  t e r m  o f  

s u s p e n s i o n ,  be o f  no  e f f e c t  and a p e r s o n  whose 

l i c e n c e  o r  p e r m i t  i s  suspended  or  who i s  d e c l a r e d  

b y  t h e  C o u r t  t o  b e  d i s q u a l i f i e d  by t h e  C o u r t  f rom 

o b t a i n i n g  a l i c e n c e  o r  p e r m i t  s h a l l ,  d u r i n g  t h e  

p e r i o d  of s u s p e n s i o n  o r  d i s q u a l i f i c a t i o n ,  be d i s -  

q u a l i f i e d  from o b t a i n i n g  a l i c e n c e  o r  p e r m i t .  

(5 )  If a p e r s o n  who, u n d e r  t h e  p r o v i s i o n s  of 

t h i s  O r d i n a n c e  i s  d i s q u a l i f i e d  from o b t a i n i n g  a 

l i c e n c e  o r  p e r m i t  a p p l i e s  f o r  o r  o b t a i n s  a 

l i c e n c e  or p e r m i t  or  a r enewa l  of a l i c e n c e  o r  

p e r m i t  w h i l e  h e  i s  s o  d i s q u a l i f i e d  o r  i f  a p e r s o n  

whose l i c e n c e  o r  p e r m i t  h a s  b e e n  e n d o r s e d  a p p l i e s  



fo r  o r  o b t a i n s  a l i c e n c e  o r  p e r m i t  o r  a r enewa l  

of a l i c e n c e  or  p e r m i t  w i t h o u t  g i v i n g  p a r t i c u l a r s  

o f  t h e  endo r semen t ,  t h a t  p e r s o n  s h a l l  be g u i l t y  

o f  . a n  o f f e n c e  and a l i c e n c e  o r  p e r m i t  so o b t a i n e d  

s h a l l  b e  o f  no e f f e c t .  

( 6 )  A l i c e n c e  or p e r m i t  c a n c e l l e d  u n d e r  t h e  

p r o v i s i o n s  of t h i s  s e c t i o n  s h a l l  be o f  no 

e f f e c t .  

(The u n d e r l i n i n g  i s  mine , )  

"L i cence"  i s  d e f i n e d  i n  s , 6  as b e i n g  "a l i c e n c e  

under-the R e g u l a t i o n s w .  

" 7 . ( 1 )  A p e r s o n  who d r i v e s  a motor v e h i c l e  

upon a p u b l i c  street n e g l i g e n t l y ,  f u r i o u s l y ,  o r  

r e c k l e s s l y  o r  a t  a s p e e d  o r  i n  a manner  which  

i s  d a n g e r o u s  t o  t h e  p u b l i c ,  s h a l l  be g u i l t y  of 

a n  o f f e n c e .  

(1A) A p e r s o n  c o n v i c t e d  o f  a n  o f f e n c e  u n d e r  

S u b s e c t i o n  (1) o f  t h i s  s e c t i o n  i s  l i ab le  t o  a 

p e n a l t y  n o t  e x c e e d i n g  Two hundred  d o l l a r s  o r  

impr i sonmen t  n o t  e x c e e d i n g  s i x  mon ths ,  o r  b o t h ,  

and t h e  C o u r t  b e f o r e  which t h e  p e r s o n  i s  

c o n v i c t e d  s h a l l  d i s q u a l i f y  him f rom h o l d i n g  and 

o b t a i n i n g  any l i c e n c e  f o r  s u c h  p e r i o d  as t h e  

C o u r t  t h i n k s  f i t ,  n o t  b e i n g  less - 

( a )  i n  t h e  case o f  a first o f f e n c e  u n d e r  t h i s  

s e c t i o n  - t h a n  t h r e e  months;  and  

( b )  i n  t h e  case o f  a  s e c o n d  or  s u b s e q u e n t  

o f f e n c e  u n d e r  t h i s  s e c t i o n  - t h a n  t w e l v e  

months." 

The  l i c e n c e  h e l d  b y  t h e  a p p e l l a n t  was s i m p l y  a n  

o r d i n a r y  d r i v e r ' s  l i c e n c e ,  n o t  f o r  a P.M,V. It had  a b o u t  



s i x  months t o  run.  The o r d e r  made by H i s  Worship, qua t h e  

l i c e n c e ,  w a s  "Licence  c a n c e l l e d  ." 

The r e l e v a n t  R e g u l a t i o n s  under  t h e  A c t  a r e : -  

"3. ( i n t e r  a l i a )  ' P u b l i c  motor  v e h i c l e f  means 

a  motor v e h i c l e  used  f o r  c a r r y i n g  p a s s e n g e r s  f o r  

h i r e  o r  reward ,"  and 

" ' P u b l i c  motor  v e h i c l e  l i c e n c e f  means a  p u b l i c  

motor v e h i c l e  l i c e n c e  under  t h e s e  Regu la t ions . "  

"5, ( 1 )  Dr iv ing  l i c e n c e s  s h a l l  b e  c l a s s i f i e d  

i n t o  C l a s s  1, C l a s s  2 ,  C l a s s  3,  C l a s s  4 ,  C l a s s  5 

or C l a s s  6 d r i v i n g  l i c e n c e s ,  

( 2 )  S u b j e c t  t o  t h i s  r e g u l a t i o n  and t o  any o t h e r  

law i n  f o r c e  i n  t h e  T e r r i t o r y  o r  a  p a r t  o f  t h e  

T e r r i t o r y ,  t h e  S u p e r i n t e n d e n t  may q r a n t  a  d r i v i n q  

l i c e n c e  of C l a s s  1, C l a s s  2 ,  C l a s s  4 ,  C l a s s  5 

o r  C l a s s  6 ,  a s  t h e  c a s e  may b e ,  t o  a  pe r son  who 

s a t i s f i e s  him - 

( a )  t h a t  he  i s  c a p a b l e  o f  d r i v i n g  t h e  c l a s s  of 

motor v e h i c l e  s p e c i f i e d  i n  t h e  l i c e n c e  w i t h  

s a f e t y  t o  t h e  p u b l i c ;  

(b) t h a t  he  h a s  p r e v i o u s l y  h e l d  e i t h e r  a  

l i c e n c e  o r  p r o v i s i o n a l  l i c e n c e ,  o r  a  f o r e i q n  

l i c e n c e  o r  p r o v i s i o n a l  f o r e i q n  l i c e n c e ,  f o r  

t w e l v e  months, t o  d r i v e  t h e  c l a s s  of  motor  

v e h i c l e  s p e c i f i e d  i n  t h e  l i c e n c e ,  and t h a t  

l i c e n c e  h a s  no t  been c a n c e l l e d ;  and 

( c )  i n  t h e  c a s e  of C l a s s  1 and C l a s s  5 d r i v i n g  

l i c e n c e s  t h a t  h e  is  n o t  less t h a n  s e v e n t e e n  

y e a r s  o f  a g e ,  o r  i n  t h e  c a s e  of  C l a s s  2, 3,  4  o r  

6 d r i v i n g  l i c e n c e s  t h a t  he  i s  n o t  less t h a n  

twenty-one y e a r s  of  age. 

( 3 )  The S u p e r i n t e n d e n t  may, from t i m e  t o  t i m e ,  

renew a  l i c e n c e  i s s u e d  under  S u b r e g u l a t i o n  (2) 



o f  t h i s  r e g u l a t i o n  for  t w e l v e  months ,  

( 8 )  N o t w i t h s t a n d i n g  t h e  p r e c e d i n g  p r o v i s i o n s  

o f  t h i s  r e g u l a t i o n ,  t h e  S u p e r i n t e n d e n t  may g r a n t  

a l i c e n c e ,  or renew t h e  g r a n t  o f  a l i c e n c e ,  t o  
a p e r s o n  who i s  u n d e r  t h e  r e l e v a n t  a g e  p r e s -  

c r i b e d  by p a r a g r a p h  (c) o f  S u b r e g u l a t i o n  ( 2 1 ,  o r  

p a r a g r a p h  (b) o f  S u b r e g u l a t i o n  ( 4 ) ,  o f  t h i s  

r e g u l a t i o n  b u t  who i s  o t h e r w i s e  q u a l i f i e d  t o  

h o l d  a  l i c e n c e  of t h e  r e l e v a n t  class i f  i n  h i s  

o p i n i o n  s p e c i a l  c i r c u m s t a n c e s  e x i s t  which  j u s t i f y  

t h e  g r a n t i n g  o f  t h e  l i c e n c e  t o  t h e  p e r s o n  con- 

c e r n e d ,  

( 9 )  A l i c e n c e  t o  which  S u b r e g u l a t i o n  ( 8 )  o f  

t h i s  r e g u l a t i o n  a p p l i e s  may be made s u b j e c t  t o  

s u c h  c o n d i t i o n s  and r e s t r i c t i o n s  a s  t h e  

S u p e r i n t e n d e n t  t h i n k s  f i t  t o  impose  i n  any 

p a r t i c u l e r  case i n  t h e  i n t e r e s t s  o f  s a f e t y . "  

(The u n d e r l i n i n g  i s  mine . )  

At f i r s t  b l u s h ,  R e g u l a t i o n  5 ( 2 ) ( b )  seems t o  
i n h i b i t  t h e  g r a n t  o f  any l i c e n c e  t h a t  h a s  -been  can-  

c e l l e d .  But r e a d  a g a i n ,  it migh t  b e  s a i d  t h a t  t h e  words  

' 'and t h a t  l i c e n c e  h a s  n o t  b e e n  c a n c e l l e d "  h a v e  no  

a p p l i c a t i o n  t o  t h e  o l d  l i c e n c e  o n c e  t h e  time i s  u p ,  t h e  

p e r i o d  of t w e l v e  months ,  when t h e  o l d  l i c e n c e  would have  

e x p i r e d  i n  any e v e n t ,  l e a v i n g  a s i d e  any q u e s t i o n  of 

c a n c e l l a t i o n  o r  s u s p e n s i o n .  

R e g u l a t i o n s  a r e  t h e  o f f s p r i n g  o f  s t a t u t e s .  

T h u s ,  it i s  now n e c e s s a r y  t o  l o o k  a t  s . 2 l ( l ) ( a ) ( i )  and 

f i i ) ,  and t h e n  t u r n  back  t o  t h e  r e g u l a t i o n  j u s t  a d v e r t e d  t o .  



S e c t i o n  21 seems t o  me t o  p rov ide  t h r e e  

suspensory  t y p e  punishments .  F i r s t l y ,  t h e  c o u r t  may, 

i n  a p r o p e r  c a s e ,  suspend t h e  l i c e n c e  f o r  a  p o r t i o n  of 

i t s  remaining  l i f e ,  Secondly ,  and I imagine  t h i s  was 

des igned  t o  d e a l  w i t h  s i t u a t i o n s  where t h e  l i c e n c e  d i d  

6 n o t  have long  t o  r u n ,  o r  i n  t h e  c a s e  of r a t h e r  a bad 

o f f e n c e ,  t h e  c o u r t  c a n  suspend t h e  l i c e n c e ,  and s a y ,  i n  

effect ,  "Well, t h a t  means you canno t  d r i v e  on y o u r  p r e s e n t  

l i c e n c e ,  which e x p i r e s  i n  two months,  b u t ,  i n  a d d i t i o n ,  

I d i r e c t  t h a t  no l i c e n c e  s h a l l  b e  i s s u e d  t o  you f o r  

f o u r  months a f t e r  t h a t . "  T h i r d l y ,  under  ( T i ) ,  t h e  

l i c e n c e  may b e  c a n c e l l e d ,  and,  i n s t e a d  o f  a mere d i r e c t i o n  

t h a t  a  l i c e n c e  b e  not  i s s u e d ,  t h e  c o n v i c t e d  pe r son  may 

"be d i s q u a l i f i e d  from o b t a i n i n g  a l i c e n c e  o r  pe rmi t  f o r  

such t i m e  a s  t h e  Cour t  t h i n k s  fit." 

A s  a  m a t t e r  o f  p r a c t i c a l  p o l i t i c s  t h e  same effect 

i s  ach ieved  where e i t h e r  of t h e  l a t t e r  two c o u r s e s  a r e  

adopted.  I have come t o  t h e  v iew t h a t  t h e  L e g i s l a t u r e  

i n t e n d e d  t o  g i v e  c o u r t s  t h e  power t o  d i f f e r e n t i a t e  between 

s e r i o u s  and less se ' r ious  o f f e n d e r s ,  and impose a s t i g m a  

i n  more s e r i o u s  c a s e s .  Thus ,  i f  I d r i v e  a t  10  k,p.h. 

above t h e  speed l i m i t ,  i n  a  non-dangerous way, my r e c o r d  

w i l l  o n l y  show t h a t  I was suspended,  whereas ,  i f  I d r i v e  

a t  50 k.p.h. above t h e  l i m i t ,  and t h i s  w h i l s t  a f f e c t e d  

by l i q u o r ,  my r e c o r d ,  d o u b t l e s s ,  would m i r r o r  t h e  g r a v i t y  

of my o f f e n c e ,  and a c a n c e l l a t i o n ,  and /o r  d i s q u a l i f i c a t i o n  

would b e  r ecorded .  Thus,  i f  I o f fended  a g a i n ,  a n o t h e r  

m a g i s t r a t e  would be a l e r t e d ,  

I b e l i e v e ,  doing my b e s t  t o  make t h e  s t a t u t e  work, 

and work s e n s i b l y ,  t h a t  t h e  s u s p e n s i o n  i n  s . 2 l ( l ) ( a ) ( i )  

must e n v i s a g e  a suspens ion  f o r  a  p a r t  o f  t h e  unexp i red  

p o r t i o n  o f  t h e  l i c e n c e ,  w i t h ,  o f  c o u r s e ,  if deemed p r o p e r ,  

t h e  r i g h t  t o  add a b i t  on ,  and d e l a y  t h e  g r a n t  o f  a  f r e s h  

l i c e n c e ,  

So f a r  a s  s . 2 l ( l ) ( a ) ( i i )  i s  conce rned ,  a l t h o u g h ,  

as I have  s a i d ,  i n  most c a s e s  ( s u b j e c t  t o  t h e  condemnatory 

a s p e c t s  o f  c a n c e l l a t i o n  and /o r  d i s q u a l i f i c a t i o n )  t h e  effect 

i s  much t h e  same a s  under  t h e  second  b ranch  o f  ( i ) ,  I am of 

o p i n i o n  t h a t  t h e  c a n c e l l a t i o n  o f  t h e  l i c e n c e  means t h a t  i t  



i s ,  i n  e f f e c t ,  t o r n  up. It i s  e x t i n c t ,  and t h i s  whether  

it h a s  364 days  o r  4 days t o  run .  

What occurs, t h e r e f o r e ,  i n  a case such as t h i s ,  

where t h e  l i c e n c e  'was c a n c e l l e d ,  a l t h o u g h  i t  was never  

I i n t e n d e d  by t h e  m a g i s t r a t e  t h a t  t h e  o f f e n d e r  s h o u l d  be 

b a r r e d  f o r  l i f e ?  T h i s  b r i n g s  m e  back t o  R e g u l a t i o n  5 ( 2 )  

( b ) .  A s  I r e a d  t h i s  p r o v i s i o n  it p l a c e s  a t o t a l  embargo 

on t h e  i s s u e  of  a  l i c e n c e  where t h e  p r e v i o u s l y  h e l d  

l i c e n c e  had been c a n c e l l e d .  I would c e r t a i n l y  p r e f e r  

t o  h o l d  t h e  view h e l d  by H i s  Worship, and I do n o t  t h i n k  

f o r  a  moment t h a t  my i n t e r p r e t a t i o n  o f  t h e  R e g u l a t i o n  

c o u l d  have  p o s s i b l y  been env i saged  by whomsoever framed 

i t .  A l l  d r i v e r s  have  a  bad day,  o r ,  it might b e  more 

t o  t h e  p o i n t  t o  s a y ,  a  bad n i g h t .  By a l l  means l e t  
them be "warned o f f "  f o r  a  t i m e ,  b u t  o n l y  i n  t h e  .case 

of p e r s i s t e n t ,  wicked o f f e n d e r s  would it b e  con templa ted  

t h a t  t h e y  shou ld  n e v e r  b e  a l lowed t o  d r i v e  a g a i n .  

I t a k e  t h e  view t h a t  R e g u l a t i o n  5 ( 2 )  ( b )  must 

b e  h e l d  t o  b e  ' u l t r a  v i r e s '  s e c t i o n  2 1 ( 1 ) ( i i ) ,  to  t h e  

e x t e n t  i t  a b s o l u t e l y  c o n s t r a i n s  t h e  i s s u e  of a l i c e n c e ,  

t h e  ea r l i e r  l i c e n c e  having been  c a n c e l l e d ,  b e c a u s e  t h e  

c o u r t  is  g i v e n  t h e  power i n  t h e  s e c t i o n  t o  l i m i t  t h e  

p e r i o d  o f  d i s q u a l i f i c a t i o n .  I g a i n  s u p p o r t  f o r  t h i s  

v iew from t h e  terms of  sub- sec t ions  ( 4 )  and ( 5 )  of s.21. 

Of c o u r s e ,  t h e r e  c o u l d  b e  c a s e s  where t h e  m a g i s t r a t e ,  

shocked by t h e  i n s t a n t  o f f e n c e ,  and by p r i o r  o f f e n c e s ,  

s imply  c a n c e l l e d  t h e  l i c e n c e .  T h a t ,  s o  it seems, would 

b e  t h a t  a 

With g r e a t  r e s p e c t  t o  t h e  d ra f t sman  o f  Regu la t ion  

5 ( 2 ) ( b )  I t h i n k  he  shou ld  have  concluded it as fo l lows : -  

"and t h a t  l i c e n c e  h a s  no t  been  c a n c e l l e d ,  o r  

t h e  t i m e  l i m i t e d  f o r  i t s  c a n c e l l a t i o n  by 

r e a s o n  o f  t h e  d i s q u a l i f i c a t i o n  o f  t h e  o f f e n d e r  

h a s  n o t  expi red ."  

Counsel  w i l l  o b s e r v e  t h a t  I set o u t  s , 7 ( 1 )  and (1A). 

T h i s  was i n  d e f e r e n c e  t o  t h e  argument on t h e  g u i d i n g  e f f e c t s  

of t h e  s e c t i o n ,  and,  i f  t h i s  judgment i s  a p p e a l e d ,  I t h o u g h t  



it would a s s i s t  t o  i n c l u d e  s.7 i n  my reasons .  However, 

a l l  i n  a l l ,  I do n o t  f e e l  I need r e f e r  t o  i t  any more. 

I n  v iew of t h e  d i r e  e f f e c t s  an o r d e r  f o r  can- 

c e l l a t i o n  of  licence w i l l  have,  i f  I am c o r r e c t ,  i t  is  

c l e a r  t h a t  t h e r e  was a  s u b s t a n t i a l  m i s c a r r i a g e  of  j u s t i c e ,  

O f  c o u r s e ,  H i s  Worship w i l l  a p p r e c i a t e  t h a t  

t h e r e  i s  no s t i n g  i n  t h i s  s o  f a r  as he  i s  concerned.  H e  

d i d  no t  i n t e n d  t o  p reven t  t h e  a p p e l l a n t  from e v e r  

d r i v i n g  again .  A s  h i s  r e p o r t  i n d i c a t e d ,  he  assumed, on 

h i s  i n t e r p r e t a t i o n  of  t h e  s t a t u t e  and t h e  r e g u l a t i o n s ,  

t h a t  t h e  p o l i c e  would i s s u e  a n o t h e r  l i c e n c e  t o  t h e  

a p p e l l a n t  i n  due c o u r s e ,  provided t h a t  t h e  a p p e l l a n t  

had,  a s  it were, p u l l e d  h i s  socks  up,  and been i n  no 

more t r o u b l e .  

Thus,  I a l l o w  t h e  a p p e a l ,  i n s o f a r  a s  t h e  can- 

c e l l a t i o n  i s  concerned.  I va ry  t h e  l e a r n e d  m a g i s t r a t e ' s  

o r d e r  i n  t h a t  r e g a r d ,  and I o r d e r  t h a t  a s  and from t h e  

1 2 t h  day of  December, 1974 t h e  d r i v i n g  l i c e n c e  of  t h e  

a p p e l l a n t  s h a l l  b e  suspended f o r  a p e r i o d  of  s i x  (6) 

months. 
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