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Appellant 

- and - 
CHIEF COLLECTCR OF 

Respondent 

- 3  The respondent i n  a Notice of Assessment 

Apl. 22, dated the 8th October, 1973 issued under the 
23, 24, 25 
.'.ug. 21 Income Tax Act 1957, a s  amended, included as  part 

PCRT of the assessable income of the appellant for tho 
2ORESBY financial year ending 30th June, 1972 a sum of - 
%I:i.~~,~$fi $204,593.00. In an adjustment sheet nccompnying 

J, the Notice of Assessment t h i s  sum ws described as 

"income derived by you being your proportion of 

.the distribution made by Theo T h m s  8, Co. Pty. 

Ltd." Also i n  tho Notico of Assessment the Chief 

Collector disalloived a claim for o d d c t i o n  of 

$460.00 i n  respect of the  appellant's spouse. 

Tho-Notice of Assossmcnt also included o sum of 

$33,613.00 as  additional tax for omitted income. 

In a Notice of Objection dated 30th 

Novoinbcs, 1973 the appellant asserted tha t  the 

, amount of $204,5$3,00 should bc oxcised fxem his  

assessable inco:rle, that  t ! ~  deduction claimed of 

$460.00 should be allowed and that  the  additional 

tax s h o ~ ~ l d  be remitted in  wholo or  i n  part, 

By a l e t t e r  dated 23rd April, 1974 the 

Chief Collector disal1owr.d the objection, where- 

upon the appellant, on the 13th Nny, 1974, 

requested that  h i s  objection be -%rested as  an 

appeal and forwrdod t o  t h i s  court. 
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A Compeny, Theo Thomas & Co. Pty Ltd., 

was incorporated i n  Papua New Guinea many years  

ago. It has plantat ion and other  business 

i n t e r e s t s  i n  t h e  Rabaul area. A t  t h e  3 l s t  

December, 1970 it had an issued sharo c a p i t a l  of 

24,135 sharos of $2.00 each, and a t  t h e  same da te  

t h e  share cap i to l  clnd resorvos of t h e  company 

amounted t o  $695,754.00. Gn an a s s e t  backing 

bas is  each share was worth $20.8276. The share 

holdings and t h e  value thereof were a s  followsa- 

William 11,619 shares $334,946000 
Theodore 
Thomas ( the  
appel lan t )  

Grace G. Thomas 6,008 shares 173,197.00 
( the  appel lant 's  
mother) 

Doris W. Thomas 500 shares 14,414.00 
( the  appel lant 's  
wife)  

6,008 shares 173,197.00 - -- 
24,135 shares $695,754.00 
--- -- 

During t h e  year 1971 a number o f  

t ransact ions took place af fec t ing  t h e  company and 

its shareholders. These t ransact ions a r e  said t o  

have occurred a s  a r e s u l t  of advice given by a 

I&, Burton, a Sydney accountant who handled tho 

a f f a i r s  of t h e  company and those of t h e  appel lant  

and h i s  mother. 

I now pjcopose t o  s e t  out i n  broad out l ine  

t h e  various kansactions which wore entered into. 

The f i r s t  s t ep  takcn appears t o  be t h a t  

t h e  name of an exis t ing  !%pun New Guinea company, 

Plaatnt ion Equipment Pty. Limited, was changed t o  

Rafnau Holdings Pty,Limited ( I  sha l l  hereaf te r  

r e f e r  t o  t h i s  company a s  "Rainau"). Rainau then 

issuod 10,000 $1.00 shares a s  follows:- 



Theo Thomas Investment Co. 6,250 sharos 
Pty.Ltd. 

Gidgiem Pty. Limited 3,750 shares 
--- 

10,000 shares 

Thw Thomas Investment Co. Pty. Ltd. i s  on Australian 

company i n  which tho appellant has t h e  control l ing in teres t .  

Gidgiewa My, Limited i s  a l so  an Australiail company i n  

which ks. Eihrr has a cont-rolliny in teres t .  

The shareholders i n  Theo Thomas 8 Co. Ptye Ltd. 

then executed t r ans fe r s  of t h e i r  shares t o  Rsinau. The 

share t r ans fe r s  a r e  i n  evidence and show t h a t  t h e  appellant 

t r ans fo r red -h i s  shares f o r  a consideration expressed t o  be 

$360,158,0O9 t h a t  Mrs. D,r& Thorns t ransferred hers  f o r  a 

consideraCion of $15,500.00, t h a t  Mrs. G.G. Thomas 

transferred hers  fo r  a considoration of $186,248.00 and 

t h a t  bc.. i&mr transferred hem f o r  a consideration of 

$186,248.001 

Cheques were drawn on %he bsnk account of Rainau 

(which had axranged a termpxary overdraft of an amount i n  

the  v ic in i ty  of $750,000.00) i n  favour of each of t h e  

tsnnsferors  f o r  t h e  conoideralion expsessed t o  be payable 

i n  the  share t r ans fe r s  and then negotiated through 

accounts i n  the  namo of .the t ransferors  with t h e  

Conunonwnlth Trading Bank a t  ~20baul. In  the  coses of &s. 

Do!& Thomas and l%s. G,G. Thomas accounts wore opened 

speci f ica l ly  f o r  t h i s  purpose. Tho txansferors then 

drew t h e i r  own cheques i n  favour of Rainsu f o r  ident ica l  

amounts, t he  amounts of the  purchase price of tho  shares 

being t r ea ted  n s  Loans by the  t ransferors  t o  Rainua, 

repayable on demand, and loan a c c o u n t s ~ w x  raisod i n  tho 

books of t h a t  company. 

There is i n  evidence a document (Exhibit 22) which 

on i ts  face  contains tho  hlinutes of 0 meeting of d i rec tors  

of Theo Thomas 8, Co. 1 Ltd. held on the  15th November, 

1973 when it uns resolved t h e t  a dividend of $!425,000.00 

bo declared and credi ted out of accumulated p r o f i t s  of tho 

company a t t h e  30th June, 1971, such dividends t o  he 



credited t o  the  account of Rainau forthwith. The p r i ce  of 

t h e  shares acquired by Rainau was $748,154.000 but the  a 

amount of $425,000.00 represented what, i n  MT. Burton's 

view, represented the  pro-acquisition p ro f i t s  standing i n  

t h e  books of Theo Thorns :, Go, Ry. Ltd. :dr. SuTton sa id  

i n  ovidence t h a t  i-k #s good accountkg pract ice t o  bring 

the  shares acquired by Rainau in to  its books a t  cost, l e s s  

t h e  amount of the  divident credited t o  Rainau of the  amount 

of the  pro-acquisition p ro f i t sp  namoLy $425,000.00. 

In addit ion t o  tho rmtters  which I hGve j u s t  out- 

l ined  a number of accounting steps were taken i n  t he  boolcs 

of tho various companies concerned. 

The assessment of the  Chief Collector 'treats t h e  

sum of $204,593.00 a s  being income derivod by t h e  appellant 

i n  tho f inancia l  year ending 30tin June, 1972. That sum 

was apparently arr ived a t  by t r ea t ing  a s  income WE t h e  

oppclloiTt t h a t  proportion of the  dividend of $4'25,000.00 

declared by Thuo Thoinas & Co. Pty, Ltd. which h i s  sharc- 

holding bore t o  the  t o t a l  shareholding i n  t h a t  coinpny. 

It i s  comon ground t h a t  t h e  assessment can be 

sustained only i f  r e s o r t  r~my be had by the  Cllhf' Collector 

t o  the  provisions of a s.361 of t h e  Income Tax 'ct, whic!~ i s  

i n  terms similar  t o  s.260 of the  Australian A c t .  5.361 

is i n  t h e  following t e r m s -  

"361. A contract,  agreement o r  arrangement made 

or  entorod into, o ra l ly  o r  i n  m i t i n g ,  whether 

before or  a f t e r  t h e  conmencement of t h i s  Act, is, 

so f a r  a s  it has or  purports t o  have tho  purposo 

or  e f f ec t  of i n  any way, d i r e c t l y  or  ind i rec t ly  - 
(a)  a l t e r i n g  t h e  incidence of any incoae t a x  

or  divident (withholding) tax; 

(b) re l iev ing  ony person from l i a b i l i t y  to pay 

any income t a x  or8 divident (vlithholding) t a x  

or  m31ce any return; 

(c) defeating, evading, o r  avoiding any duty o r  



l i a b i l i t y  imposed on any person by t h i s  Act$ or 

(d) preventing t h e  operation of t h i s  Act i n  any 

respect, 

absolutely void, a s  against  t he  Chief Collector, or  

i n  regard t o  any proceeding under t h i s  Act, but 

without prejudice t o  such v a l i d i t y  a s  it m y  have 

i n  any other respect  o r  fo r  any other purpose," 

I t w n  novi t o  the  evidence concerning tho events 

which preceded various t ransact ions which I have outlined. 

NT. Buston s ta ted  t h a t  i n  h i s  C a p c i t y  a s  t h e  

company1 s accountant he  had for soms yeam kept a closo 

eye on t h e  company's f inancia l  position. He w ~ s  concerned 

t h a t  i f  t he  company continued t o  make p r o f i t s  t h e  value 

of tho  shares mst increase and nccordingly the  value of 

t h e  equity of tine shareholders would become much greater. 

In t h i s  s i tua t ion  he wds worried t h a t  upon the  death of 

any of We shar~holdors  d i f f i c u l t i e s  would a r i s e  in  find- 

ing moneys necessary t o  p y  probate dut ies  i n  t h a t  these 

ms not suf f ic ient  l i qu id i ty  of funds t o  meet a substant ial  

l i a b i l i t y  for  probate duty. In  t h i s  respect hc saicl he 

uns p r t i c u l a r l y  concerned i n  t he  case of &so G. Thorns, 

who was then. i n  her ea r ly  oightios and VJIIO, i n  fac t ,  died 

on 28th July, 1972 following an accident. E&. Duston 

accordingly took the  matter up with the  appellant. To . . 
t h i s  end he m o t e  a l e t t e r  t o  thu appellant dated 11th 

Ju1y, 1969. In t h i s  letter he oslimatod 'chat 1\4rs0 Ci. 

Thornss e s t a t e  v~ould be valued a t  approximtcly ~180,000.00, 

upon which. death dut ies  would amount t o  approximately 

$70,000,00, and t h a t  there  would be d i f f i m l t y  i n  finding 

cosh resources t o  meet t h i s  s i tuat ion.  He a l s o  s t a t ed  

tinat t h e m  were various m y s  and means by which ivtrs. G. 

Thoms could d ives t  herself  of propepty and thus  e f f e c t  a 

s u b s ~ n t i a l  saving i n  death duties,  and advised t h a t  t h e  

appellant  should g i k  thorough consideration t o  t h e  m t t e r .  

The appellant i n  a l e t t e r  t o  Me. Eurton dated 

19th July, 1969 displayed no enthusiasra fo r  t h e  suggestion 

made. He s ta ted  t h a t  he did no% th ink  t h a t  h i s  mothcr 



would be recept ive t o  t h e  suggestion, adding t h a t  Y n  t h e  

event of some accident whereby e i t h e r  my s i s t e r  or myself 

should predecease her, and accidents do happen, we would bc . 

out  of the  w i n g  pan and in to  t h e  fire". He stated,  however, 

t h a t  he would give the  mattes fu r the r  thought. 

It seems t h a t  IKT. Burton v i s i t e d  Rabaul f a i r l y  

regular ly  and on v i s i t s  t o  Rabaul continued t o  press  t h e  

appel lant  t o  give fur ther  consideration t o  tile m t t e r ,  h i s  

suggestion being t h a t  "they freeze t h e i r  e s t a t e s  i n  .h\e 

Territory". I&. &&on prepared a s e t  of working pnpex,  

s e t t i n g  out  h f s  pxoposals which he explained t o  t h e  

appel lant  i n  de t a i l ,  

M r .  Burton i n  a l e t t e r  t o  t h e  appel lant  dated 21st 

:&lay, 1971 forwardod.financia1 statements f o r  t h e  s ix  months 

ended 3 i s t  December, 1971. In this l e t t e r  i s  was stotc!d:- 

"o..o..o..o.sIt i s  f ~ o m  these  accounts t h a t  we can 

gauge t!?e bas is  wf transr"erring yoE shares t o  your 

new Molcliny Company. You  w i Z 1  see on p g e  one t h a t  

t h e  share Capital  and nesorves of .tho Group amount 

t o  $695,754. This when applied t o  t h e  nurnber of 

shares issued (24,135) gives a value per shore of 

$28.8276 each. When you apply t h i s  t o  t h e  various 

shareholders, the  following t a b l e  sets out t ho  

p s i t i o n r  - 
THOItAS. Williams Thbodore 

11,619 shares 63 $28.3235 each = 
$334,946 

THOMAS. Grace G.E. 
6,003 " " e a c h =  

173,197 

THOMSo Doris Phude 
500 " " each = 

14,414 



Considemtion w i l l  have t o  be given t o  the  Capitol 

of tho  company - Aainau Holdings Ry. Lindteu. A t  

present the  Nominal Capital  is $10,000, but. I fee1 

t h a t  t h i s  w i l l  have t o  be i n c r a s e d  .to $100,000, and 

then- the  shareholders will have loan accounts of 

$695,754 l e s s  $100,000 which then becomes $595,754. 

A s  don't m n t  t h i s  exorcise t o  come unstuclc, I 

am seeking cc r t a in  outside advice t o  protect  your 

interests .  Your company's name w i l l  not be mentioned 

nor w i l l  your f igures be disclosed. I w i l l  be 

presenting on your behdlf a case with theso figmes9 

but no names. A s  you w i l l  see, .with tho amount of 

$600,000 approximtoly involvbd, . I don't % a n t  t o  

mlce a mistake. I w i l l  be seeeng t h e  ins t ruc t ing  

party (a. senior partner of Fe l l  and Starkey) when 

I re turn  from \Yalcha, and w i l l  l e t  you know tho 

r e s u l t  of my interview. Should they sanction my 

proposals which. I have outlinod i n  scanty d e t a i l  

t o  you verbally, then we can got tho b a l l  ro l l ing  

In a l e t t e r  dzted 26th My, 1971 from t h e  appellant 

t o  k. Eurton it was s ta ted  'With regard t o  Rainau Holdings 

Limited I Wink you a r e  wfso t o  obtain an opinion from 

F e l l  and Starkey o n t h e  m t t e r r  I w i l l  wait t o  hear from 

you fur ther  on the  subject." 

On tho  28th Nay, 1971 fk, Eurton agoin wrote t o  the  

appellant. In t h i s  l o t t c r  it urns saidn- 

"I wrote t o  you on 21st May enclosing t h e  con- 

solidated balance sheet and accounts f o r  t h e  six 

months endod 31st December, 1971 and was se t t ing  

out f o r  you what t h e  values of various shaxoholders 

sharoholdings would be i% you sold out t o  a holding 

compony and thus enabie f inds t o  be d is t r ibuted  t o  

t h e  members of tho family f r ee  of income tax. 

I mentioned i n  my l e t t e r  t h a t  a s  an amount of 

approximtoly $700,000 was involved I did not want 

anything t o  come unstuck and thwt I was seeking 



VJ.T. Thorns 

G.G.E. Thorns 

M.E. ill?rr 

D.M. Thorns 

outside advice t o  protect  your in teres ts .  Today. 

I have had s 2 how session viitii a Mr. Yates, t he  

senior t a x  consultant of Fe l l  and Starkey, ............ Chartered Accountants here i n  Sydney .................. 
I mentioned i n  my l e t t e r  of f st  !day t h a t  I f e l t  

t h a t  t h e  riomiml cap i t a l  of Rainau Holdings Fey. 

Limited should be incseased from $10,000 t o  $100,000. 

After ous discussions t h i s  morning, it rmy not now 

be necessary t o  take khe cap i t a l  beyond tho $10,000 

l i m i t .  My original  proposal wao t h a t  tho  strut-Lure 

i n  the  new company be a s  fo1lows~- 

-. 
Proposed Share Capital & Loan Accounts 

$1 Shares 
Capital 

Loan 
Account 

Under SecYion 144 of tho  Income Tax Qclinance, 1959- 

67, the-Chief Collector could, i f  he deemed ex- 

pedient,. c l a s s  t h e  repaymats of the  loan a s  a 

dividentl, i f  t h e  shareholders i n  Rainau Holdings 

were t h e  sane persons who were ovdncl money by the  

company, It i s  f e l t  t h a t  it would be be t t e r  ,to 

have 'different '  shareholders i n  Rainau Holdings 

other than youroolf, wife, mother and sislcr. R 

mans  of ge t t ing  over t h i s  problen could be t o  

subs t i tu te  y o w  private investment companies a s  

tho  new shareholders. This would then mom t h a t  

t h e  share cap i t a l  of Rainau Moldfnys Pty. Limited 

would be held by Theo Thomas Investment Company R y e  

Lirnited, Gidgiem. Pty. Limited and only i f  you 

absolutely i n s i s t ,  R a w  Investments Ry. Limited. 



m t e d  Share Stmcturer  

Thee Thomas Investment 
Company Pty. Limited 6,250 

Gidgiewa Pty. Limited 3,750 - 
10,000 - 
w 

I f  you agree on t h e  above share s'tructucure, then the  

loan accounts would be: 

W,T, Thorns $ 286,946 

G.G.E. Thomas $ 148,197 

Do 1 Thomas 

You may wonder on my rsason fo r  leaving out Ravuvu 

Investmnents and I know t h a t  you m y  not agree a t  

t h i s  juncture. If you don't, then we could ln- 

corporate it in to  the  new sharo stnicturc. Howover, 

hoving considered your mothor's age and hsr  loan 

account with an exis t ing  b ~ l a n c e  of 8173,000, I 

f e e l  t h a t  Ynere i s  no point Zn rrwking her probate 

any Mgher by f u t r r e  declarations of dividends, 

etc. and t h a t  a l l  payments t o  your mother i n  tho 

future should be used t o  reduce hor loan account 
.., . . 

0..O*.0..00.........~0.~...~..0~.....*.~~..,0~.. 

3he appellant repl ied  t o  t h i s  l e t t e r  on t h e  3rd 

June, 1971. In h i s  reply  tho appellant  stateds- 

"Thank you f o r  your l e t t e r  of t h e  28th. My, arid the  

d e t a i l s  regarding -the proposed company, Rainau 

Holdings Ry.  Ltd. There a r e  a few very minor 

questions t h a t  I would l i k e  cleared upo but they 

would not bo of any great  s$gnfficancop and ra ther  

than wr i te  back and fo r th  on t h e  rnrkter, I won't 

hold up t h e  proposal. 



I therefore agree t o  the  suggested share s tructure 

whereby Theo Thomas Investment Co. Pty, Ltd. and 

Gidgiewa Pty. Ltd. become t h e  shareholders, and the  

loon accounts a s  enumerated on page 2. of your 

Ic t te r .  You may go ahead now and completc a l l  t he  

necessary f o r m l i t i e s .  I have already discussed 

the  w t t e r  with my s i s t e r  and she i s  prepared t o  

leave t h e  matter i n  my hands . . . .. . . . . . . . . ., . .. . 'I 
I tu rn  now t o  o l e t t c r  upon the  contents of which 

t h e  Chief Collector places considerable reliance. It i s  a 

l e t t e r  dated the  4th June, 1971 from Fe l l  and Starkey 'Lo 

k 0  Burton and was evidoatly m i t t e n  follov~ing the  

consultation which &. Burton had with ilk, Yates 02 Fe l l  

and Starkey. In t h i s  l e t t e r  it 5,s stateda- 

b+Je r e f e r  t o  our recent discussions concerning the  

above company and its considerable accumulated 

p r o f i t s  and reserves, You have asked f o ~  our advice 

on a means of divert ing cash from the  corapmy t o  i t s  

shareholders without subjecting the  l a t t e r  t o  income 

t a x  i n  respect of any such cash distr ibut ions.  

The Company's shares a r e  benef ic ia l ly  owned by four 

individuals, t h e e  of whom a r c  res idents  or' t he  

t e r r i t o r y  f o r  tho  purposes of P,ustral%sn and Terr i tory 

income t a x  whilst  tho  remining sha reho ld~r  is a 
resident  of Australia f o r  the purposes of income 

t a x  i n  both. t e r r i t o r i e s .  

Obviously, any dividend declared by the  company t o  

i t s  shareholders w i l l  a t t w c t  t e r r i t o r y  income t a x  

i n  t h e i r  hands, l imited t o  t h e  Terr i tory  r o t e  i n  

respect of dividends paid t o  those sharc?holders' 

resident  i n  the Tarri tory,  ht subject overal l  t o  

the  highes Australian r a t e  i n  ~ e s p e c t  of dividends 

paid t o  t h e  A m s ~ ~ l i a n  res ident  shareholder, The 

Australian shareholder would be subject t o  Austmlinn 

income t a x  i n  respect  of any such dividends with 

credit. (Jrsnted i n  Australia f o r  any Terr i tory  t a x  

suffered. Further, as you have appreciated, any 



loans o r  advances made by the  company run t h e  r i s k  

of f a l l i n g  foul  of t h e  provisions of section 144 of 

the  Income Tax bdinance of the  Terr i tory of kpua  

and New Guinea and sect ion 100 of t h e  Australian 

Income Tax Wssessnmnt Act, t h i s  l a t t e r  sec.tion heving 

e f fec t  i n  r e l a t ion  t o  any loans, advtlnces etc. made 

t o  t h e  l l u s t r a l b n  shareholder. Section 144 of the  

Opdinance and section 108 of t h e A c t  m e  worded i n  

almost ident ica l  torins and, broadly speakingg t h e  

sections provide t h a t  so much of t h e  amoun-k of 

value of aclvances, loans or  payments fimde by a 

private company t o  o r  on behalf of i t s  s!msoholcl~xs 

a s  i n  khhc Comnhsioner's opin:m, represents  dfs- 

t r ibu t ions  of income of the  company, a ro  deemed t o  

be dividends paid by thc  company. 

In view of the  la rge  accurnulatod p r o f i t s  i n  the  

company, b u i l t  up because of i t s  c o n s c m t i v e  

divident policy in  r e l a t ion  t o  p r o f i t  easnod, due 

rminly t o  the  absence i n  t h e  Terr i tory  of o r a t e  

of undistributed p r o f i t s  tax, we consider t h a t  

loans, odwnces etc. t o  shareholders would most 

l i k e l y  b@ deerned dividends by t h e  respective 

Commissioners and thus a t t r a c t  income tax. 

You have suggested incutporatiny a f u r t h w  company 

i n  the  Terr i tory which w i l l  acquire from the  share- 

holders of Theo Thomas b, Compny Pty. Lhi tGd the  

shares they hold i n  t h a t  company. The purchase 

consideration f o r  the  sharos wi.11 r e f l e c t  t h e  

company's accumula%ad p r o f i t s  and reserves. The 

p r o f i t  a r i s ing  from the  s a l e  w i l l  be a cap i t a l  

p r o f i t  and. w i l l  not a'dcract income t a x  i n  t h e  hands 

of t h e  shareholders, e i the r  i n  the  Terr i tory  or  i n  

Australia. You intend the  purchase pr ice  f o r  the  

shares w i l l  rennin on loan account, i n t e r e s t  f ree  

and payable on demand, and t h a t  the  loan account 

w i l l  be extinguished from cash funds derived from 

dividends paid by Theo Thonris 8, Company. These 

dividends w i l l  be much greater  i n  amount than those 

previously paidg and ,tho new paront company, a f t e r  

paying a dividend equal t o  t h a t  paid previously by 



Theo Thomas R Company w i l l  use the  balance f o r  par t  

repayment of the  Theo Thonus 8, Company shareholders' 

loan accounts. It was your intent ion t o  have the  

same shareholders, holding shares i n  sotm proportion 

a s  i n  Theo T h m s  B Co!npany, a s  the  sl~areholders i n  

t h e  new company. We believe t h a t  here again we w i l l  

be confronted with -the hurdle of sect ions 144 and 

108, mentioned previo~tsly, when loan repayments a re  

made t o  t h e  shamholders and t o  avoid any deemed 

dividend problems we suggest t h a t  t h e  shareholders 

i n  t h e  Theo Thorns Pr Company not be shareholders i n  

the  new company, a t  l e a s t  u n t i l  t h e  loans a r e  repaid. 

You have to ld  us  t h a t  each of the  Theo Thom2s 8. 

Company shareholders has a family company and we 

suggest t h a t  these companies be t h e  shareholders i n  

the  new companye 

This procedure should not c r a t e  any income t a x  

problems i n  the  Terr i tory so f o r  a s  t h e  exis t ing  

shareholders i n  Theo Thorns & Company or  t h e  new 

shareholders in t h e  proposed Terr i tory wren't company 

o re  concerned. In fac t ,  there  could be a saving or* 

income t a x  i n  tha t  dividends previously flowing t o  

individuals will now flow through t h e  parent company 

t o  t l ~ e  family company where they may be 'sprfE~d' 

among t h e  various family company shareholders. 

The Australian family cornpany (Pkks. M,E. Mnrr) w i l l  

receive i t s  dividends f r ee  of Tarr i tory incoiflo t a x  

and v i r t u a l l y  f r ee  of Australian company tax. 

Although dividends paid by resident  Terr i tory  

companies a r e  techRically l i a b l e  t o  Terr i tory  

dividend withholding tax, section 217 of t h e  

Terr i tory Ordinnnce lim'its withholding t a x  i n  respect 

of Australian rosident  rec ip ients  Lo t h e  amounts of 

Australian t a x  payable on t h e  dividend. In the  case 

of Aus-halian resident  companies9 generally, any 

dividends recw:vod a r e  rebateable under sect ion 44 

of t h e  Australian Act and, i n  e f fec t ,  a r e  f r e e  or* 

Australian t a x  ....................................... 



A copy of t h e  opinion of F e l l  and Starkey vas 

forwarded by Mr. Burton t o  t h e  appellant on t h e  11th 3me, 

1971. It a l s o  appeaws t h a t  a copy of t h i s  opinion was 

fom~arded t o  ?&s. mrr 2nd her accountants i n  Orange, liew 

South Wales. Under cover of a l e t t e r  dated t h e  20th June, 

1971 Nlrs. W r r  Pomnrdd t o  tho appellant a copy of Yhc. 

6 opin9.on of P a l l  and !;tarkey. In  t h i s  l o t i e r  ?kcso ivhrr, 

whils t  expressing sore reservat ions concerning her undor- 

standing of t h e  proposals, agreed *hat tile pi-oposals be 

implemented. 

The appellant w o t e  a l e t t e r  t o  ?tc, Burton dated 

11th June, 1971. Er. it he referred t o  his l e t t o r  of the  

3rd June, 1971 and s ta ted  t h a t  ha agreed i n  pr inc ip le  

wikh t h e  proposed shwe  stsxtuw of Minau, but se~quested 

fur ther  in fo rmt ion  a s  t o  the  d e t a i l  before signing any- 

thing himself or having h i s  s i s t e r  or  mother sign. 

iik. Burton repl ied  t o  t h i s  l c t t c r  on .the 15th 

JLI~C, 1971. In it he s c t  out the  proposed share holdings 

i n  Rainau and tho amounts of t h e  various loan accounts. 

He a l s o  saids- 

"Your assumptions were correct  i n  t h a t  your mother 

and your wife would clissppear from tho  shore register 

and would not be shareholders i n  Rainau Holdings Pty. 

Limited. A l l  amounts paid t o  them i n  tho fu ture  would 

be t a x  f r e e  and would be applied i n  t h e  soduction of 

t h e i r  loan accounts. 

You a l s o  r a i s e  t h e  matter i n  regtird t o  t h e  rmnthly 

amounts you d m w  a t  present. Your ossumiAions 

were correct  again,. t h a t  these monthly payments 

would continue but they wo~tld be paid from Rainau 

Holdings Fty. Limited and not from Thoo Thomas 8 

Company Pty. Limited. A l l  mon- t o  your- 

s e l f ,  your s i s t e r ,  and your mothe?, would continue 

t o  be paid t o  you people a s  individuals u n t i l  the  

loan account$ were extinguished.:' 

It ms a l s o  suggestod i n  t h i s  l e t t e r  t h a t  t h e  

share t ransac t ions  should be d e h r r o d  u n t i l  AugxisL 



Mr, Burton wrote a fusthhes l e t t e r  date?, 18th June, 

1971 t o  the  appellant. In  t h i s  ft'wao again suggested thSt  

t h e  t ransact ions be not f ina l ized  u n t i l  A u p s t .  En t h i s  

lctte:? ik was sta-tedr- 

" I am sorry t h a t  we con not ge t  t h e  mttex f ina l ized  

t h i s  year. However it i s  no't j u s t  a matter of 

signing share t m n s f e r s  and having them stamped 

with the  au thor i t i e s  but it a l s o  involve$ numerous 

exchange cheque transact ions and this I honestly 

f e e l  must be car r ied  out s tep  by step otherwise t h e  

whole exercise m y  become uns'cuck." 

I advert again t o  the  l e t t e r  from Fe l l  and Stsrlcey. 

What did it envisage? In the  olxning paragraph ruference i s  

m d e  t o  recent discussions concerning t h e  company and i t s  
considerable accumulated reserves and profi ts .  The paragraph 

then proceeds - 
"You have ask.& for  OUT advice on a means of 

direct ing cash from the  compnny t o  i t s  shareholders 

without subjecting t h e  l a t t e r  t o  income .tax i n  

respect of any such cash distribution." 

This paragraph, taken with other referances i n  t he  

l e t t e r ,  c l ea r ly  sh~ivs t h a t  i t s  author was pro-occupied 

with income .tax matters and i n  t h i s  connection it might be 

noted th:!t upon tho  evidence bb. M t e s  of Fe l l  and Starkey 

i s  a specialis-t  income t a x  consultant. It mlght a l so  be 

noted t h a t  nowhere i n  t h e  l o t t e r  is there  a reference t o  

what night be termed egta te  planning mttvc;tcrs a s  such. 

It is apparent from a perusal of t h i s  l e t t e r  t h a t  

i t s  author was alrnre t h a t  Theo Thomas 9 Go. Pty. Liinited 

had large accumulated prof i t s ,  and t h a t  any dividend 

declared would be taxed i n  t h e  hands of i t s  sharoholders. 

In tbis context the  author then considers the  proposal 

said i n  the  lwt ter  t o  have been made by f&. Duston, namely 

t h a t  a fur ther  company be incorporated i n  Papua New Guinea 

which would ncquise from t h e  shaseholders of Thee Thorns 

& Co. Pty. Ltd. t h e i r  share holdings8 t h a t  tho purchase 

considoration f o r  tho shares wouLd re f  Lect the  company' s 

accumulated pr6l-'its and reservesg t h a t  the  p ro f i t  x i s i n g  



from t h e  s a l e  w i l l  be a capi ta l  p ro f i t  and w i l l  not 

a k t r s c t  income t a x  i n  tho hands of t h e  shareholders, e i the r  

i n  Papua Hew Guinea o r  Australiog t h a t  tho  purchase price 

f o r  t h e  shares would rem3.n on loon account9 i n t e r e s t  fr2o 

and p y a b l e  on demndg t h a t  t h e  loan account r~ould he 

o:tinguished from cash funds derived from dividends paid by 

Theo Thomas tL Co. Pty. Ltd3 .tl?at these dividends v~ould be 
1 

much greater  i n  arnount than had previously been pnicl and 

t h a t  t h e  nevi parent company c f t e r  paying a dlvidend equal 

t o  t h a t  p i d  previously by Theo Thomas 8, Go. Pby. Ltd. 

would use fne  balance fo r  par t  repyr~ient  or' t h e  loan 

accounts of the  shareholders i n  Thoo Thornas 8 Go. Pty. L"i. 

&. Burton i n  h i s  e-videfice c l a i m d  t h a t  i n  some 

xcspocte the  1 ~ i A . e ~  did not accurately r e ~ x e s e n t w h a t  he 

had said t o  MP. Yatos at ,  t h e i r  meeting vhich proceded 

the  letk?r .  To use h i s  words, "be YCrk.08 rlook tho bi.@ 

between h i s  t ee th  s l igh t ly  and took in to  account rnatters 

additPonal t o  what 2 discussed with him," In pnrticulor,  

he denied t h a t  it had been discussed t h a t  tho  loan account 

w i l l  be e x + i n ~ ~ ~ i s h e d  fron cash funds derived by dividends 

paid by Theo Thorns 8 CG. Pty. Ltd., %hat tinose rklvidends 

wuuld be rtiiuch greatex than these  previously ,?:id and 

the  new parent company, n f t c r  paying a dividond equal t o  

t h a t  paid previously by Theo Thornas & Co. Pty, Ltd.., would 

use t h e  bnlonce fox ;>art payment of the  loan accot;nts of 

the  shareholders of Theo Thorns 8 Co. Pty. Ltd. Burton 

sa id  t h a t  these nnt te rs  had not been discussed becauso 

"ffFst of a l l ,  i f  a dividend r ~ a s  declared-tfiere were no 

cash funds from which t o  pay any suns and, secondly, t h a t  

under the  scheme which vras envisaged t h a t  t h o  dividend 

income which Raintlu would 130 e n t i t l e d  t o  and d i s t r ibu tes  

t o  t h e i r  shareholders would only be tinat income received 

a f t e r  t h e  date of purchase." 

Mr. Buston a l s o  s t a t ed  i n  h i s  ovidenco t h a t  he 

consultod !kcRc. Yates "in conjunction with an-y dividends t h a t  

rnay subsoquently be p i c 1  i f  an e s t a t e  planning scheim was 

ins t i tu ted ,  A t  t h a t  pr";icular s tage .thore was no thought 

of tho  company paying sny dividends t o  any of t h e  shamholders." 

The following questions and answers a l s o  appear i n  h i s  

c?vidcnce~- 



"Q,, Well now, would you agree with t h i s  much, t h a t  

Pik, Ystes i n  the  collrse of your conference 

fastened on t o  or  becamo interested i n  the  

psss ib lc  incoino t a x  conlplicotions t h a t  might 

o r i s a  i n  tho  course of the  Estate  Planning? 

,?, And one of the  things discussed ms lmssibio 

dlff icul . t ies  i n  got t ing t h e  unclistributac! p r o f i t s  

ou-t of Thoo Thoms C. Co. Pty. Liinitod in to  the  

o ld  beneficial  ownorship of t h e  persons concerned 

%ax free? 

A. Corroct. 

9. Atcl questions were d4scussod be twen yourself 

and &-. Ystos of how dividends could bo declnrod 

out of Thco Thorns ?* Co. Pty. Limited which would 

not brir?g about t a m t i o n  ~ v i t h  t h e  pmticulcix sums 

Ln t h e  hands of t he  recipient'? 

A. Correct. 

% And it was discussed between you and :&. Yatos 

t h a t  when t h e  reorganisation had been affected 

there  would a t  some stage be ti declsxatior. of 

dividends out of Thco Thomas R Co. Pcya Limited 

i n  respect of *he undistributed p r o f i t s  i n  'chat 

company? 

A. No, I do nott inink there  was. 

(2, That of cowso involved, did it not, there  being 

funds svai lnblo i n  Roinsu f o r  repaymorrk of the  

pu-:chase price of the  shamso What was tho pLan 

on where t h e  money ~ 2 . :  coining froi;~ fo r  t h a t  

r e p  yment? 



A. I l k  did not have a plan; 

2 There would i n  f a c t  be only two wsys i n  which 

tho money owed by Rainau t o  r e p y  the  vendors 

fox t h o i r  s a l e  price f o r  t h e  shares, namely o 
dividend paymnt from Theo Thoms 2, Co. Ry,  Ltd. 

or  loan from Theo Thomas 8 Co. Pty. Ltd. Uould 

t h a t  be r ight?  

A. Thwt i s  cerroct." 

I have already made reference t o  t h e  denial ! ~ y  

?!k, Burton t h a t  he had discussed with jk. Uatos t h a t  tho 

lonil accounts would be extinguished from divlclonds declared 

by Theo Thoms 3 Co. PtyO Ltd. kk. Eurtoin did, ho~vever~ 

agree th9-t a top ic  of t h e  discussion vms how t o  ge t  un- 

d is t r ibuted  p r o f i t s  of l'heo 'Ihc~ms & Co. By. Ltd. i n t o  

tho  hands of the  shareholders .tax free. It seorns t o  ine fa? 

mcre probable than not that the  statcmonts attributed t o  RE. 

Rurton i n  t h c  l e t t e r  %om Fel l  and Starkey wore i n  f a c t  

!mde. I prefer  tho accouvt given i n  the  l o t t e r  ~which was 

wri t ten short ly a f t e r  the  consultation t o  ?ikr 3ur'tonis 

recollect ion of events sevoral years la ter .  Reference r i g h t  

a l s o  be made t o  Bir. E~vrton's l o t t e r  t o  t h o  appellant dated 

15th June, 19719 the  contents of which I have e a r l i e r  set 

out, 

Upon 2 considorstion of a11 the  evidence it seems t o  

me t h a t  whils t  t he  mtteii m y  well have had i t s  or ig in  i n  
tile mind of Mr .  Burton as an e s t a t e  planning scheme t h a t  

following the  consulto-tion with Fe l l  and Starkoy the  

lncidcnce of incom t ax  loomed very large i n  t h e  minds of 

tho par t ies ,  and t h a t  whils t  t h e  expxessccl aim of KT. I3~wton 

'LO o'frocze" t h e  a s s e t s  of t h e  original  shareholders of Thoo 

Thorms U, Co. R y e  Ltd, m y  been achieved tho re  never- 

theloss !as produced a schema which envisaged t h a t  so f a r  

a s  t h e  appellant  was concerned h i s  or ig ina l  sho-reholding 

i n  Theo Thoms 8 Co. Pty. Ltd. should be disposed of,  but 

t h a t  he r e t a i n  ef fec t ive  control of it through h i s  family 

company. A t  t h e  same timo he w o ~ ~ l d  receive payments 

enanating from dividends paid by Theo Thomas % Co. Pty. Ltd. 

which would be trcatecl a s  capi ta l  sums i n  repayment of t h e  



puxhase price of t h e  shares, but which, without t h e  scheme, 

would be payments having t h e  character of income. 

As has been mentioned e a r l i e r  the  assessment tho 

subject of this appeal i s  founded upon the  declaration of 

a dividend of $425,000.00 by Theo Thom3s 8 Co. Ry. I.t& 
I on 15ch November, 1971 and t r e a t s  $204,593.00 of t h a t  sum 

a s  income of t h e  appelkant. It was asserted by $&I-., Burton 

t h a t  the  declaration of tho dividend on 15th Novc&er, 18'71 

had nothing t o  do with the  f~aplornentation of any schcne but 

was arranged by him without any c o n s u l k t i o : ~  with anyone, 

and cms done purcly a s  an accountancy s tep  t o  "t idy upw tho 

!~ooks following the  complotion of t h e  share t r ans fe r s  t o  

a i n a  It i s  c l ea r  from .tb3 evidence t h a t  it vns i n i t i a l l y  

proposed t h a t  the  orrangermnts contemplated be i3uu.L: i n t o  

e f fec t  by 30th June, 1971. Howevor, this.irms found t o  be 

nt7t possible hwiny recjord t o  hove t h e  share t imnsfms 

stamped. Mr. Durton proposed t h a t  t h e  slime tronofers  bo 

stc?mped i n  NorfoLk Island, thus nvoiding skamp d&y, a 

proposal i n  v ~ h k h  tho  appellant did not concur. Subsoquont 

e n q ~ ~ i r d e s  by &. Burton of the  S-tsmy Guty authori ty i n  

Port Moresby revealed t h a t  the .  t ransfers  could not be 

stamppad there  before 30th June, 1971. The i~aplmenta t ion  

of t h e  schcme vns accordingly ddemred t o  the  following 

f inancia l  year. The shnro t r ans fe r s  a r e  clated 5th Cctober, 

1971 and were stampsd i n  Por t  flbresby. Upon the  d d c n c o ,  

he received tile share t r ans fe r s  bxlc i n  Novembor, 1971 sild 

upon thho9r re turn  m d e  nocessary ent r ies .  i n  t h e  books or" 

Rainau. He asserted tha t ,  p r io r  t o  t h i s ,  no -thouglit had 

boen given t o  t h e  d e c l a m t i o n d  a dividend by ThGo T h b n s .  

a Co. Ry. Ltd., and t h a t  he took t h e  s teps necessary f o r  

t h e  deklnration of t he  dividend contained i n  t h e  min~ttes of 

t h e  meeting of the  directors of Theo T~OIIQS B Co* Pty. Ltd. 

purely a s  an exercise i n  the  "tidying up'' of tho  b o o l ~ .  

Z think it pla in  from the  contents of t he  l c t t c r  Fe l l  

and Starkey, which contained, i n  my vie#, t h e  schsm~ t o  be 

implemented, t h a t  the  declaration of a dividend or  dividends 

was contemplated. Furthcs, upon .the ev2donco it h,?d been 

tho practice i n  years prccecling t h e  f inancial  year endins 

30th June, 1971 f o r  Theo Thomas G Co. Ry. Ltd, t o  declare 

a dividend. This prac t ice  was not followed following the  

close of the  year ending 30th June, 1971. Mr. Burton, who 



obviously had a close and de ta i led  knowledge of t h e  

a f f a i r s  of the  companyt was aslced why the  usual pract ice 

had not been follov~ed. fie said ho d id  not know and 

sddcd t h a t  the  company was not under an obLigntion t o  

dcoloro one. I think t h a t  t h e  inference is strong t h a t  

a dividend was not declared becausc of the  proposed schome, 

and t h a t  t h e  declaxation of a dividend was defetrod u!Ml 

the  schome had been implemented. Immediately tho  trans-  

act ions were completed a dividand was i n  f a c t  declared. 

1 am un3ble t o  accept t h a t  t h i s  occurred merely a s  an 

afterthought i n  tho  process of "tidying up". Rothor I 
think it was done i n  pursuance of the  scheme. 

During the  ovidonce or" t h e  appellant it ernexgod 

t h a t  the  mooting of d i r ec tc r s  of Theo Thorns 8 Co. Ry.  

Ltd. recorded i n  Exhibit 26 dSd not i n  f a c t  take place. 

It clppoars t h a t  tho docment was proparod 5.9 Sysnay by 

W. Bu~Lon and sent  t o  !:absul. klr. Thomas v a s  oil 1.5th 

Movetnbor, 1971 -En Sydney and did not ro-twin t o  Rcihaul 

u n t i l  ;I date subsequent t o  15th ;4ovo~!&er, 1971. Upon h i s  

r ~ t u r n  hc. merely signed -the document, no !meting of 

dircc"ic,-s taking place. It wa; contended on the  

appcllarltrs beh0l.f t h a t  there  vaos no dacision by tho 

dfroctors  t o  declare a dividend and t h a t  :&. Thoxas could 

not, under the  Ar t i c l e s  of Association of t h s  company, 

bind t h e  company by signing tho  ninutes. There-furo, a s  a 

matter of law, no divicknd !lad boon declared. 

Objection ms taken by counsel f o r  the  Chief 

Collector t h a t  t h i s  point could not be taken, i n t c t  o l io ,  

on t h o  ground t h a t  i-t was not ra ised  by tho IJoticc of 

%jec-'cion. ~ . 2 5 0 ( a )  of the  A c t  provides t h a t  upon an 

appeal t h e  taxpayer i s  limited t o  tho  grounds or" h i s  

objec-Eon. 

I am a m r e  t h a t  courts  have often given a l i b e r a l  

construction t o  the  Auotraiian counterpart of t h i s  section. 

Howevcr, i n  t h e  circumsf~xmx o-f t h i s  case it is  c l ea r  

t h a t  t h e  f a c t  t h n t  thore no roat ing of d i rec tors  was 

one peculiarity within t h e  knov~ledgc of t h o  appellant. 

So As a s  the  Chief Collector was concerneds he had no 

reason t o  bolieve or  suspect t h a t  t h e  div.vSdent doclaration 



was not duly made, a s  represented i n  the  coqpGny's recordsp 

when considering the  appellant '  s -  objection. A s  I under- 

stand t!m purpose of tho sectionp it is t o  confin.2 tho  

iosuos raisod i n  an objection i n  ordor t o  onablo the  Chief 

Collector t o  give consideration t o  t h o  matters ra ised  i n  

t h e  objjoction !xfore allov~ing or disallowing it. As 1 see 

I it there  i s  nothing i n  tho  Hotice of Objection from which 

tho Chief Collector could have undcrstoocl o r  inferrod 

t h a t  t h e  appollan-k was rc is ing  o quostion of tho v a l i d i t y  

of t h e  dividend declaration. In t h e  circumstances, I hold 

t h a t  tkis point i s  outside tho  anbi t  of the  objection and 

cannot proporly be r e l i e d  on i n  t h i s  appeal. 

I t u r n  now t o  some evidence given by tho oppollant 

i n  r c l a t ion  t o  h i s  understanding of tho transact ions 

entered into. Thc following appears i n  h i s  cross-exarnlnat- 

ions- 

"Q. 12. would be r igh t  t o  say, would it not, t h a t  

a t  t h a t  stage you regarded what was cot out 

i n  Fel l  and S-tarkey's l c t t e r  a s  t h e  moposnl 

t h a t  was f o r  considera.';ion by yourself ancl U I ~  

mombers of your family who weru concerned with 

tho  transaction? 

A. Together with i,gk. Burton's oxp.2an~t.ion of it, 

ycs. 

4. B u t  fo r  exciinplo i n  handing over tho  lo t to-  

t o  your sistn-r and her husband you gave them 

t h a t  l e t t c r  and I suppose you added your under- 

stondbng of the  matter i n  honding it over t o  

then, What they had t o  take a w y  t o  study WZIS 

tho  Fel l  and Starkey l e t t o r ?  

'4. Yes. 

9. And slthough you had had t h e  benefi t  of 

cxplonation from i,&, Burton i n  additioil t o  

what was i n  t h e  let ter  33 it r i g h t  your undcr- 

standing V I ~ S  t h a t  t h a t  l c t t e r  d e a l t  with tho  

proposals you were considering? 



A. Yes. 

g. But t o  anyone who could understand t h e  letter 
suff ic ient ly  within t h e  lo%ter the re  was 

contained everything t h a t  a pcrson would need 

t o  know t o  understand what 1% "is t h a t  vas  

being proposed? 

. And you yourself whi ls t  having a general 

understanding of the  subject, o r  thinking you 

had a general undexstcmding of what was t o  bo 

done were content t o  leave t h e  ac tua l  camying 

out of t h e  scheme t o  Durton on t h e  Edvice 

WE F e l l  and Starkey? 

A. Yes, but Z gave him l a t i t u d e  t o  use h i s  own 

discretion. 

Q. Yes i put t h a t  ra ther  badly. You had 

speci f ica l ly  wanted t o  make ce r t a in  t h a t  Lk. 

Burton had the  bonefit  of the  beat advice he 

could get? 

A Yes. 

9. A s  you unders'tood it t h e  l e t t e r  from F e l l  and 

Starkcy ei&odiod t h a t  fism's viewpoint of what 

I&. Burton had proposed with some modifications 

because of t h e i r  own expertise? 

A. That i s  correct. 

Q. And having .reached t h a t  p i n t  YOU and likewise 

your mother and sister and %rife were content t o  

leave t h e  matter t o  M r ,  Burton t o  car ry  through? 

Upon a consideration of t h e  whole of t h e  evidence 

3 am sa t i&ied  t h a t  t h e  l e t t e r  from F e l l  and ~ t a ~ k e y  s e t s  

out t h e  substance of the  scheme contemplated by the  a p p o l l ~ n t  



and t h e  other shareholders of Theo Tho~ms 8, Coo %f. LSmiLed, 

and v~hich I&. Burton was authorisod by thoin t o  imnplemnt, 

5.361 of t h e  Papua Now Guinea Incone Tax Act has 

a s  t t s  Australian counter-park 3.261. Tin t  sect ion has 

been the  subject of imch judic ia l  consid~rat ion.  The f ac t s  

i n  r e l a t ion  t o  most of these cases a r e  complex i n  tho  
I 

extreme, but a nmfe r  0.- principlas  have Scen enunciated i n  

r e l a t i o n  t o  the  section. 

Perhaps tine loading caso i n  %he f$e ld  i s  t h a t  of 

NovrtonysFcclorill Chat case i n  the  

f irst  instance carno before a single Jus t ice  oZ the  High 

Comt of Australia,  then vfeii'c on appeal t o  the  Fu l l  Court of 

t h e  High Coust of Australia,  and again on appeal. t o  the  

Judicial. C o ~ m ~ t e e  of t h e  b i x y  Council. Thei+ivy Council 

decision is reported i n  (2957-58) 98 C.L,:i. 2. S now pmposc 

t o  r e f e r  t o  some of tlm principles  pronounced i n  t h e  judg- 

ment of t h e i r  Lordships dc-livered by Lord Donning i n  t h a t  

case, At p.8 4.t lnns said:- 

". . . . . . . . . .. . . tho section i s  not concerned with t h e  

. not ive i  of individuals. It is no* c6ncernod with 
- .  t h e i r  des i re  t o  avoid tax, but only with t h e  means 

which they employ t o  'No ito X t  a f f e c t s  every 

'contract,  agreement o r  arrangement' (which th& 

Lo~clships w i l l  henceforwai*d r e f e r  t o  compndiously 

a s  'arrangement') which has the  purpose or  e f f ec t  of 

avoiding tax. In applying t h e  section you must, by 

t h e  very words o f  i t ,  1.ook a t  t he  arrangement J&&g 
and see which is && e f fec t  - which & docs - 
i r respect ive  of t h e  motives of the  persons v~ho mde  

it. W i l l P & ~ s ,  3. put it well when he said 'The 

purpose of a contract,  agreemont o r  armngement must 

be what && i s  intonclod t o  e f f e c t  and t h s t  intent ion 

mst be ascertained froin its terms. These Lernis may 

be o ra l  o r  wr i t ten  o r  m y  have .to be infer rcd  from 

the  circuns";ncen but, when they have been ascertained, 

t h e i r  purpose i;&.d j30 what they effect, '  In order 

t o  bring thearmngement within the  sect ion you must 
be ab le  t o  predicate - by looking a t  t he  ovort 

a c t s  by which it was implemented - t h a t  it was Pm- 
plemelTted i n  t h a t  par t icu lar  way so a s  t o  avoid tox. 



I f  you cannot so predicate, but have t o  acknwwledge 

t h a t  the  tuansactions a m  capoblo of explanation by 

rofereaco to  ~rdinaz-y h u s i n e ~ s  wt f a n i b  de2Xiig, 

without necessarily being labelleti a s  a means t o  

nvo!.d 'tax, then t h e  amxngemoi?t does not come n f th ia  
the  so&ion, " 

I now pose t h e  next cjuostion, which was poaed i n  

Newtonv s w s e  (supra) (i). That question i s  '?Xhat wcs t he  

purpose of th.ha arxangemcnt?" C!a t he  view i tnke of Lhe 

nut tor  there  were two. pmpososs- 

( 1 )  To "freeze" tho  ascots  of the  ofigincd ch2zs- 

holders i n  Theo Thorn% 8' Co. Pty. Ltd. f o r  c s t a t c  

duty paymas .  

(2 )  To enable d is t r ibut ions  to be imde from 

sccumulatad p ro f i t s  of Theo Thor~ns 8: Co. IAd. 

Limited t o  reach i t s  or ig ina l  s h ~ r e h o l d e ~ s  ia 'th.3 

for:,: or" noii-taxable cap i t a l  sums whZc!i sums but f o r  

t h e  arri'.ngomcnt would bo taxable incomc. 

"It i s  c l e m  f m r n  L h l c  unalyslr, tho  avoidance 

of tcx  :ms not  tho  purpose or dPeGZ: of the  

g Tho ra is ing  of new capital  ? a s  nn 

associr ted piirpose. 9ut novortholoes tho section 

can  ti.^?. v m t r  i f  ono of t h e  purposes o r  effects ms 

-----~- -. . 

(1) (1957-58) 92 C.L.R. 2 a t  p.9 

(2) (1957-58) 98 C.L.R. 2 a t  p.10, 



t o  avoid l i a b i l i t y  f o r  tiax. The sect ion d i s t i n c t l y  

says as it has' t h e  purpose o r  effect.  

This seems t o  t h e i r  Lordships t o  import t h a t  it need 

not be the  sole purpose. 

Looking st the  wholo of this amangomen%, thoic  

Lordships have no doubt t h a t  it was an arrangement 

which i s  caught by s.260. The whole of the trans-  

act ions show t h a t  there ras concerted ac t ion  t o  an 

end - and t h a t  one of t h e  ends sotlqht t o  be achieved 

was t h e  avoidance of l i a b i l i t y  f o r  t%" 

However i n  - n g m o =  

(3) thore appears i n  the  m j o r i t j j  judgment dolivercd by 

Lord Doncmn a passage which seems t o  be i n  conf l ic t  with 

what was said i n  flewton' s case (supra) (4). This passage, 

at p. 751, i s  as followsz- 

"Both sides r e l i e d  upon t h e  decision of tho Board 

i n  > 
Commonwealth of &ustralia (1958) AS. 450. This 

was u decision upon soction 260 of tho  !'.us%*Lmlian 

Income Tax etc., Act 1936-1951 - a sect ion 

apparently copied from section 82 of the  New Zealand 

Act of 1900 obovo quoted. The judgment ms delivered 

by Lord Denning and i n  t h e  course of it he said, a% 

p. 466: 

' In order t o  bring t h e  arrangement trritl~in tho 

section you must be ab le  t o  prcdicat.@ - by looking 

a t  t h e  w e r t  a c t s  by which it was implemntcd - 
t h a t  it ms implentanted i n  t h a t  par t icu lar  vny so 

a s  t o  svoicl tax. If you cannot so pmcllcate, but 

have t o  acknovrledge t-bt t h e  transact ions ore  

capable of explanation by refercnco t o  ordinary 

business or family d s l i n g  without necessari ly 

being label led a s  a means t o  ovoid tax, then t h o  

armngon~ent does not come within thc  section. ' 

In t h e i r  Lordships' view t h i s  passage, p r e p c ~ l y  

- -- 
(3) 1971 A.C. 739 
(4) (1957-58) 98 C.E.R. 2 



interpreted, does not mmn tha t  every transaction 

having a s  one of its ingredients some tax saving 

feature thereby becomes caught by a section such a s  

section 108. If a boncl f ide  business transaction can 

be carried through i n  two wys,  one involving loss 

l i a b i l i t y  t o  ta:c than the  other, the i r  Lordships do 

no t  think sec.tion 100 w n  properly be invoked t o  

declare the  transaction wholly or portly void merely . 

because the  way involving less  tax i s  chosen. Indeed, 

i n  the case of a compnyo it m y  bo the  duty of tho 

disectors vis-a-vis their shareholders so t o  act. 

Again, trustees m y  i n  the  interes ts  of the i r  

beneficiaries, deliberately choose t o  invest i n  
governrflent securit ies issued with some tax-free 

advantage, and t o  do so for the  express purpose 

of securing it. They do not thereby f211 foul of 

section 108. The clue t o  Lord Denning's moaning 

l i e s  i n  the words 'without necessarily being 

labelled as a means t o  avoid tax1. Neither or" the 

examples above given could justly be so labelled. 

Their Lordships think t ha t  what t h i s  phrase refers  

t o  i s ,  t o  adopt the  language of Turner, 5. i n  the 

present case, 

'a scheme. . . devised for  the sole purpose, os a t  
l eas t  the  princiml purpose, of bringing it about 

-that t h i s  tsxp.3yer should escape l i a b i l i t y  on tax 

for o substantial prt of the  incorne which, without 

it, he would have derived.' " 

In -issionerof Taxation of- 

Commonwealt~ (5) Gibbs, 3. had occasion t o  considor the  

appren t  conflict  betv~een Nevrtonls caso (supra) (6) and 

Mnainls caso (supra) (7). After reviewing a numbca of 

authorit ies he said a t  p. 575s- 

"With great respect, I cannot: accept t h a t t h e  

words &ich Turner J. used (see (1970) N.Z.L.R. 

222, a t  p. 236) t o  refer  t o  the fac t s  of the  case 

before him, but which the i r  Lordships adopted a s  



Indicating the  meaning of Lord Denning's remarks, 

express completely the  e f f e c t  of s.260. To say t h a t  

. section applies only t o  arrangements whose s o h  

pur?ooe i s  t a x  avoidence would be contrary t o  t h e  

decisions in ge&q.d$ case and &c&A=,y&&derr~ll 

C o m , f s s i o n o ~ ~ o ~ ~ ~ ~ , t ~ ~ ~  suprao To hold thx?  t a x  -- 
avoidance should be the  p r h c i p L  pwposc 02 -the 

arrangornont would seem t o  roo ";) h? opposed t o  the  

reasoning on vihich those dccis:ons r e s t ,  and would 

iwtroduco in to  s.260 a refInemei:t which fs not 

suggostcd by the  woz~Js or? tho  section Ycsolf, and 

which would tend t o  increase, ra ther  than romove, 

the  d i f f i c u l t i a s  t o  which the  sect ion gives r i se ,  

by requiring the  courto t o  weigh one purpose sgniqs!: 

another and t o  decide which was pmdomilinont, A n  

arrangement mayp fo r  emmplz, ba designed t o  s o c u x  

both t h e  avoidance or? income t a x  and the  aveidanco 

of death du'kios - each pLtpose m:!y be eqczl ly 

importnnt - cnd in such n case tha  armngemert, does 

1 3 9 t  i n  q r  opinion escape Ptom 9.260 simply becsuso 

it cannot be hold t h a t  the  avoidtlnce of t a x  i s  the  

p?:incipal purpose of the  sohem. 13 .tho 0 t h ~  hcixl, 

I f  t a x  avoidnnce i s  nn inessent ia l  o r  incidemtal 

fetiture of the  arrangeimnt, t h a t  m ~ y  well s eme  t o  

show t h a t  t he  arsilhgement cnnaot necessari ly bc label led 

a s  a means t o  ovoid tn:~.~ '  

I adopt, with respect,  thesr! o b ~ o r ~ t i o n s  of Gibbs9 

J, I a  ny view tn;c avoidance ws not on Sncidenta:. fcs-tuue 

05 tho  armnge:;lont entered in to  but vns an S r L q x w k w t  pa& of 

it, 

* turn now t o  whst appenj.9 t o  me t o  be t h e  nest, 

.liffl.-..!?.'c 2apec-k of t h i s  mtter, IhJhcL, sn fa:? a s  tho  
a:;serimwk llnder appenl is co:xorned, was QBfect3d by t h e  

n!:raynr.en'i'? In khc P i n ~ n c i a l  yosr m d e r  considera~tfon, 

the  ? j rpe l l a i~ t  did notg with t h o  eocepkion or? n conpal-tively 

srml!. anmxnt t o  which X <hall  ia2;or adverk, ac tua l ly  receive 

any m9noyr 3 2  t h i s  r e s p x t  9% ;was cc.:~tei>dod 012 tho  tax- 

p?yerts  bohalf t h a t  unless  there  can b~ found money i n  t h e  

ll?~=~.nds of t h o  ,toxpny+x tho  assossmnt is ::oL nu'tl~oxised. 111 

a,.. &ls . ?:cspect re l iance  was plnced upon &&35& csse ( s u p m ) ( ~ )  .------ ..---. "-,.* -.-.-.*,.---.- 

( 8 )  (1957-58) 98 C.L,R, 2 



:>-, I!; thc. go-~dr, of t h e  Cotwts of f u s t r a l i 2 ,  i'c is an 

'~nnihllcrkinr:'  ;?rovi.sion 'the Coiimissiowr can usc tha 
scct ion so as -to igno:cc thr2 t m n s x t i o n s  which are 

caught. by Y'. B:rt tho iynori!~: n f  the ' t tansoctions 

o r  tho anr.ihi1ation of .thoi:i - does not it.so3.P c rea t e  

a liabi2i'L-y t o  tax. In order tri mice the  taupayers 

Cm, iss ioner  i s  entPk1ad t o  .krzn'i a s  ii?cor~e d a r h s d  

by then. Thair Lordships ays'e? wit11 .tho way i n  which 

Fullagas, .TO put it in h i s  judgnontz 'Soction 260 

a l t e r s  nvKXng t h a t  m s  clone be.kweot1 the partlos. 

But f02 purposcs o f  income tax, it c n t l t l c a  tho 

Comisaioner t o  look at t h c  end r c s u l t  and ku tgnoro 

a l l  tho s teps  vhSch WOTe taken i n  pursuance o f  t h o  

avoided arrun@munt. ' '' 



what he had derived, a t  t h e  u l t i m t e  end of the  

t ransact ion was his proportion of t h e  shares of 

t h e  Lefroys and h i s  proportion of t h e  f2,500. I 

do not think t h a t  when Lord Denniag employed t h e  word 

'moneys' i n  tho passago l a s t  quoted he intended t o  

dist inguish M v w e n  mon~ys and any other form of 

a s s e t  t h e  receip% of which m y  cons t i tu te  the  

deriv0tioi-i of bxomo such a s  on immediately con- 

ve r t ib lo  secwity. But shares i n  n propxietary 

company m y  not bu wi%hin t h a t  category.......... ............... !#hen a l l  the  movements of 

c red i t  a r e  t rec ted  as over and %he r e s u l t  s9;nply 

( a s  distinguished from the  movements ox ostensible 

rnovementsoP &it and money by whNhfch t h e  r e s u l t  

was accomplished) is looked at and compared with 

t h e  position from which it began, whct has been 

effected i s  seen t o  be the  acquisi t ion by t h e  

Hancocks of t h e  Lefroys' shares together w i t h  s 

of 22,500 added sum ............................. 
0 ~ 0 ~ ~ ~ ~ ~ ~ 0 0 ~ 0 ~ ~ 0 1 ~ 0 ~ ~ ~ ~ ~ ~ ~ ~ 0 0 0 ~ ~ ~ ~ a a ~ ~ ~ ~ ~ 0 ~ . ~ ~ ~ ~ 0 ~  

Indeed the  point of t h e  whole nrrangonient t h a t  has 

been considered void a s  against the  Comissioner m s  

t o  e f fec t  a l ibera t ion  of the  fund of p r o f i t s  w i t h -  

out incurring t a x  nncl a t  t he  s a w  time by neans of 

t he  fund l i h c m t s d  t o  acquire t h o  shares of t h e  

Lefroys. " 

Kitto, J. i n  case (supro) (13) a t  p.282, 

a f t e r  re fer r ing  t o  t h e  notosious d i f f i c u l t i e s  of t h e  

sectiong which had been pw4uctive of a l i n e  of cases 
culminating i n  Newton's case (supra) (141, went on t o  

expound a number of general propositions which may be 

implied f r an  the  deciston of t h e  Privy CounclS i n  &&g& 

case (~1ipm)(l5)a He discuscod the  meaning of t h e  

word "arrangenent", t he  wards "has o r  pwrports t o  have 

the  puiipose or ef fec t"  and tho  considerations by which the  

character of t h e  t ransnct ions may be determined. He 

continu&- - 
(13) (1962-63) 108 C.L& 258 
( l4)  (1957-58) 98 C.L.R. 2 
(15) (1957-58) 98 C.L.R. 2 



"(5) But the  overt a c t s  w i l l  enable t h e  arsangment 

',c be characterized a s  a moans fo.? thn avoldanoe of 
...? ..L.., .. if they h a w  included a t r ans fe r  of properky fro81 

319 t a j i p y e r  Bn consequonco of &ich incoino from tho 

px:x:?ty, instund 05 being roceived a s  such by tha  
>.-,., L ~ I ,  .piljrn~~ has follovied either of two courscs: (S)  

(. awxrc which has zarricd it tnrough tho htiixls of 

&\or pmsoni; t o  L b  taxpayor, I:& so a s  t o  Fonch him 

w i k h  .tho chaxacter of c;:pftal% or ( i t )  3 courm which 

has amo~ntod i n  ~ f f o c t - t o  ail application of the  

mrnoys by th3  taxpayer, and so hos bbsen a ~.mictica.l 

oqulvaloi?L o f  s rece ip t  by n i r n  followoc! by an 

expenditwe by hhZ + r . . e . a e a r e . r o o . r . o o . . o . * o . e . * * * r r e e  ..... sme....01........a*..*....*~......a*eeeee**a*~ea* 

('7) Whore an arrangement i s  f o i i d  t o  be wiWIFn t he  
seotion because 02 a transfer: having such a 

eonscquence a s  9s  monLioned i n  (5) abovo, the  

transfer i s  t o  bc considcrod a s  void t o  t h e  extent  

mentioned i n  the  section. The i^csulL i s  t h a t  income 

whlch has follovrcd eibhcs of tho  courses rofcmod .to 

i n  (5) i s  t o  be regarded u s  incorn2 t o  which tho  tax- 

p y c r  ~ m s  entitled. Censcquontly tho  recolpt  of the  

income by tho  transferee fr, pursuance o i  t h e  arrange.. 

inon% is properly t o  be treOted by the CormrTssioncii 

a s  a derivat ion of it, a s  incomp by tho 3xxpyer." 

MIS Honour than odcled an oxplanrtion ~f pxopositions 

(5) an-! (7) 5.n these  terms- 



imagine other possible instances of it. Ma would 

be the  case i n  which, by arrangement between A and B, 

A has tmnsfcmod h i s  shams t o  f), and D has appliod 

dividend moneys therefrom i n  mking o paymont t o  C 

but r e a l l y  os  a g i f t  t o  C from A, o r  i n  paying fo r  

p o p o r t y  t o  be t ransferred by C-  t o  A, or  i n  sectwing 

some benefi t  o r  advantage fo r  A, and then (making 

p la in  the  tax-avoiding nature of t h e  whole armngc- 

ment) B has re tmnsfer rod  t h e  shares t o  A,  " 

The p~opos i t ions  expounded by Kitto, 3. i n  _ancock's. 

case (supra) (16) vme adq?kcd by a Full  Court of t h i s  Coact 

i n  The C h i p  I also,  

with respect,  adopt them. 

In the  presenk case the  appellant, unl ike t h o  .to%- 

payers i n  mny of th&decided au thor i t i e s  i n  t h i s  f i e l d ,  

had no 1xcssure upon hiin i n  t h e  scnso t h a t  he had an 

inpending l i a b i l i t y  t o  tcx. A t  t h e  relevant  t im no 

Dlvfsion '7 t a x  was p a p b l e  i n  tXs  country and i n  con- 

sequence Thco Thornas ::, Co. Pty. Lid. was not i n  a posi t ion 

where it wils forced t o  nokc any declaration of a dividend 

Lo re l i eve  1iabi;ity upon it t o  pay a dividend wit$- 

holding tax. In consequence the  appellant tvas not faced 

~ v i t h  any t a x  l i a b i l i t y  unless nncl u n t i l  a dividend was 

doclared by Theo Thorns 2% Co. %ye Ltd. a n d  recolivcd by 

him os such. Itdhat vns, howevero i n  my view, ach9eved by 

the  arrcngoment was t h a t  h i s  r i g h t s  t o  receive a dividend, 

i f  and when declared, were ,transformed in to  n righ"io 

dennnd and receive repyments of loan moneys which would 

not be titxable i n  h i s  hands. B u t  what I think i s  of 

considerable significance i n  this case i s  t h a t  upon the  

widenco a s  I understand i'c when t h e  dividend i n  t h e  

sun of $425,000 was dcclarcd t h i s  sum was credi ted i n  t h e  

booits of l2ainau but not physically w i d  t o  Rainau. No 

sun of money (with tho exception f o  which I: s h a l l  Latcr 

r e f=)  has been reccived by the  appellant I n  tho f inancia l  

yomr with which I am conc:rned i n  pursuance o.2 ,the crrcinge- 

mr?nto Thuso it seerfls t o  me, t h a t  t h e  f i r s t  course refer red  

t o  by Kitto, J, i n  h i s  proposition (5) previously refer rad  



t o  i s  not. s a t i s f i ed  i n  t h e  circumstances of t h i s  case. 

Nor, i n  my viewg can it properly be said t h a t  t h e  second 

course has been sa t i s f ied ,  i n  Ynat there  has been no 

p-cticc; 'equivalent of a rece ip t  by him f ~ l l o v ~ e d  by an 

oxpendi-2:ic by him. There i s  i n  tho  books of.  Rainau a debt 

ovving t o  him which, f o r  one rosson o r  another, he my 
I never receive. An examination of t h e  Ixlancc shoots of 

Theo Thomas S CC'. Pty, Ltd. and Roinau as a t  t he  relevant  

times indica te  t h a t  cash resources were n o " r , ~ i l n b l e  t o  

pay the  debt owing t o  t h e  appellant i f  dor?lancled, o r  

anything l i k e  t h a t  amount, It accordingly seems t o  me 

quite contrary t o  the  known f a c t s  t o  t r e a t  t he  appellant  

a s  having received i n  thc  year of incolao under reviow ti 

sum of $204,593. I do not think t h a t  it can bo ;xoperly 

~. said t h a t  t h e  arrangement had the  purpose o r  e f f ec t  of 

relieving t h o  appellant from l i a b i l i t y  t o  pay incorm t a x  

on t h e  sum of $204,593 i n  the  year of income i n  respect  w2 

which t h e  assessment under appoal was nude, 

An a l t e rna t ive  argument put on b c h l f  of t h e  

appellant was t h a t  i f  i't be found t h a t  3 s.361 a rwngeme~t  

existed then the  only amount t h a t  could ba said t o  have 

reachad t h e  hands of tho appcl lant . in  the  incom year i n  

question i s  an amount of $9,334.26, appearing i n  "ihe 10311 

account of t h e  appellant against  t he  doto 30th Scptonbez, 

1971. In t h i s  respect  it i s  t o  be noted t h a t  ground (a) 

( iv)  of the Notice of Cbjectfon refers t o  an amount not 

oxcooding ?@5,056.54 a s  being paid t o  tho. appellant by 

Rainnu i n  t h e  income year ended. 30th June, 1972. 1 do not 
understand t h e  reference t o  $35,055.54, and it does not 

appear t o  accord with .hbi~e copy of the  loan account of tine 

a p p e l b n t  (Exhibit 26). It seem t o  me tinat upon t h ~  
cvidonce before cle t h e  only amount t h a t  can be sa id  t o  

have passed t o  tho appellant in the  year ended 30th June, 

1972 a s  i! r e s u l t  of t h e  arrangemont i s  t h e  sum of $9,334.26* 

Hovlever, a s  pointed out by counsol f o r  the  appellant he 

~vas. i n  the  f inancia l  year entiitled +to a deduction 04 

$14.,757 i n  respect  of a l ~ s s  incuwocl i n  h i s  i':ustralian 

ac t iv i t i e s .  In tho  r e su l t ,  therefore, . he had no nssessoble 

income during the  year endod 3Rh ?una, 1972, 

This appeal i s  a l s o  conccrnod with t h e  disallowsnco 

by t he  Chiwf Collcctor of a claim i n  respect of t h e  appellant 's 



spouse. In t h e  background of tho whole matter t h i s  is 

re l a t ive ly  unimportant. It m y  be t h a t  some incomo Cam0 

t o  k s r  Thomas i n  the relevant  income year a s  a r e s u l t  

of tho arrangement which I ham found t o  exist. Upon tho  

evidence before rife I am unablc t o  say what ( i f  any) s o p o ~ a t o  

income vvss derived i n  t h e  r e l e m n t  year by her. Accordingly 

1 it seems t o  me t h a t  t h e  appellant has not dischnrgcd h i s  

onus of showing t h a t  the  Chief Collector 's clisollo~mnco of 

h i s  claim f o r  a doduction fos  h i s  spouse was wrong. 

In t h i s  appeal the  a p p e l l s n t a l s o  seeks t h e  

dclct ion o r  remission of $33,613 addit ional  tax  included 

i n  the assessrnont with respoct t o  tho alleged onlission 

by the  appellant from h i s  roturn of the  sum of $204,593. 

Upon my findings t h i s  sum was not omitted 1-ut -the mount 

of $9,334.26 was omitted. Obviously the  imposition of 

addit ional  t a x  i n  the  sun of $33,613 cannot stand but it 

may be argued t h a t  scixe other amount should be substituted. 

In t h e  circumstances I w i l l  not any f o r m 1  

orders a t  t h i s  stoge hut propose adopting tho course of 

publishing these rcasons and leaving it opcn fo r  the  

ptlrtios should they des i re  t o  argue the  question of 

penalty and the  fur ther  question of the  costs  of t h i s  

proceeding. 

So l i c i to r s  f o r  t h e  Appellant: Mossrs. McCubbo~f, Train, 
Love R Thomas 

Counsels R. rninton, Q.C. 8, a, Mxcphy 

So l i c i to r s  f o r  t h e  Respondents B.W. Kidu, Crown S o l i c i t o ~  
Counsel: L.J. Pr iest ly,  Q.C, 8, 

P. Benson 


