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An i n d i c t m e n t  was p r e s e n t e d  a g a i n s t  t h e  

a p p e l l a n t  i n  t h e  Nat , ional  C o u r t  a t  Kundiawa o n  1 3 t h  

O c t o b e r ,  1 9 7 5  c h a r g i n g  t h a t  h e  b r o k e  and  e n t e r e d  

t h e  f a c t o r y  o f  Chimbu Developments  P t y .  L i m i t e d  and 

t h e r e i n  stole a  s a f e  c o n t a i n i n g  K13,800.00,  t h e  

p r o p e r t y  o f  t h e  company. 

H e  p l e a d e d  g u i l t y  t o  t h i s  c h a r g e  and  was 

s e n t e n c e d  t o  impr i sonment  w i t h  h a r d  l a b o u r  f o r  f i v e  

y e a r s .  H e  now a p p l i e s  t o  t h i s  C o u r t  f o r  l e a v e  t o  

a p p e a l  a g a i n s t  t h e  s e n t e n c e  o n  t h e  g r o u n d  t h a t  it 

was m a n i f e s t l y  e x c e s s i v e .  

The p r i n c i p a l  g r o u n d  o f  a p p e a l  was b a s e d  

o n  c e r t a i n  comments o f  t h e  t r i a l  j u d g e  when 

impos ing  s e n t e n c e .  The  p r i n c i p l e  r e l i e d  o n  was 

t h a t  h e  " a c t e d  o n  a wrong p r i n c i p l e  o r  h a s  c l e a r l y  

o v e r l o o k e d ,  u n d e r v a l u e d ,  o v e r e s t i m a t e d  o r  m i s -  

u n d e r s t o o d  some s a l i e n t  f e a t u r e s  o f  t h e  e v i d e n c e "  

( s e e  Wanosaand O t h e r s  v. The  Queen ( 1 ) .  I n  

p a r t i c u l a r  it i s  s a i d  t h a t  f i n d i n g s  o f  t h e  t r i a l  

j u d g e  t h a t  t h e  f a c t o r y  " w a s  mos t  e f f i c i e n t l y  

b r o k e n  i n t o " ,  t h a t  t h e  a p p e l l a n t  was " t h e  b r a i n s  

(1) (1971-72) P.N.G.L.R. 90 
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b e h i n d  t h e  o p e r a t i o n " ,  t h a t  t h e  s s f e  was " a  f a i r l y  

l a r g e  modern s a f e "  which was o f  " e x t r e m e l y  s t r o n g  

c o n s t r u c t i o n "  and t h a t  t h e  o p e r a t i o n  was c a r r i e d  

o u t  i n  "an i n t e l l i g e n t  s o p h i s t i c a t e d  and v e r y  

d e t e r m i n e d  way" c a n n o t  b e  s u p p o r t e d  by  t h e  e v i d e n c e .  

It  i s  a l s o  c o n t e n d e d  b y  c o u n s e l  f o r  t h e  

a p p e l l a n t  t h a t  t h e  t r i a l  j udge  g a v e  no o r  i n -  

s u f f i c i e n t  we igh t  t o  t h e  f o l l o w i n g  m a t t e r s : -  

(1) T h a t  a l a r g e  p a r t  of  t h e  money 

c o n t a i n e d  i n  t h e  s a f e  was r e c o v e r e d ,  

( 2 )  t h a t  t h e  a p p e l l a n t  r e c e i v e d  none 

o f  t h e  p r o c e e d s ,  and 

( 3 )  t h a t  t h e  a p p e l l a n t  p l e a d e d  g u i l t y  

t o  t h e  c h a r g e  and g e n e r a l l y  co- 

o p e r a t e d  w i t h  t h e  i n v e s t i g a t i n g  

p o l i c e .  

The e v i d e n c e  shows t h a t  t h e  a p p e l l a n t  and  

s even  o t h e r s  had a mee t i ng  a t  t h e  a p p e l l a n t ' s  house  

when b r e a k i n g  and  e n t e r i n g  t h e  c o f f e e  f a c t o r y  and 

s t e a l i n g  money from t h e  s a f e  i n  t h o s e  p r e m i s e s  w a s  

d i s c u s s e d .  They t h e n  l e f t  f o r  t h e  c o f f e e  f a c t o r y ,  

t h e  a p p e l l a n t  t a k i n g  w i t h  him a  hacksaw and  a screw 

d r i v e r .  I n  t h e  words o f  t h e  a p p e l l a n t  t h e  " p u r p o s e  

o f  t h e  hacksaw i s  t o  c u t  t h e  g a l v a n i z e d  i r o n  and 

t h e  screw d r i v e r  i s  f o r  t h e  pu rpose  o f  u n s c r e w i n g  

t h e  nu t s " .  On a r r i v a l  a t  t h e  p r e m i s e s  a t  a b o u t  3  a.m. 

" w e  a l l  s e p a r a t e d  o u r s e l v e s  and I i n f o r m e d  t h e  o t h e r  

f i v e  t o  s t a n d  by  and  g u a r d  f o r  M r .  S h e l l e y ' s  f i e r c e  

dogs  and two o t h e r  accompany m e  went  n e a r  t h e  o f f i c e  

where  t h e  b i g  s a f e  u s u a l l y  k e p t " .  The  p r e m i s e s  are 

a p p a r e n t l y  su r rounded  by a g a l v a n i z e d  i r o n  f e n c e  and 

t h e  a p p e l l a n t ,  on  h i s  own a d m i s s i o n ,  u s e d  h i s  hacksaw 

t o  c u t  an  open ing  i n  it. Having g o t  i n s i d ~  t h e  

f e n c e  t h e  a p p e l l a n t  and o t h e r s  t h e n  b r o k e  down a  w a l l  

o f  t h e  o f f i c e  which c o n t a i n e d  t h e  saEe. The a p p e l l a n t  

and  o t h e r s  t h e n  d r agged  t h e  s a f e  f rom t h e  p r e m i s e s  

t o  t h e  bush  a b o u t  50 y a r d s  away and a t t e m p t e d  t o  c u t  



it open  w i t h  t h e  hacksaw. T h i s  p roved  u n s u c c e s s f u l  and 

t h e  a p p e l l a n t  went back  t o  h i s  house  t o  o b t a i n  a  c rowbar .  

On t h e  way back  t o  t h e  s a f e  h e  m e t  f o u r  men and e n l i s t e d  

t h e i r  a i d .  The s a f e  was t h e n  a p p a r e n t l y  p r i s e d  open.  A t  

t h i s  s t a g e  t h e  o p e r a t i o n  was i n t e r r u p t e d  by t h e  a r r i v a l  of  

dogs  and  t h e  a p p e l l a n t  decamped w i t h  h i s  c rowbar .  

Upon t h e s e  f a c t s  it i s  c lear  t h a t  t h e  a p p e l l a n t  

p l a y e d  a  l e a d i n g  r o l e .  Accord ing  t o  h i s  s t a t e m e n t  t o  

t h e  District C o u r t  h e  a p p e a r s  t o  have  had  a g r i e v a n c e  

a g a i n s t  M r .  S h e l l e y ,  a p r i n c i p a l  i n  t h e  c o f f e e  f a c t o r y ,  

a r i s i n g  o u t  o f  an argument  o v e r  t h e  sale o f  c o f f e e  s o  h e  

d e c i d e d  t o  b r e a k  i n t o  t h e  f a c t o r y  and s t e a l  money from t h e  

s a f e ,  A m e e t i n g ,  when t h e  o p e r a t i o n  was a p p a r e n t l y  p l a n n e d ,  

t o o k  p l a c e  a t  t h e  a p p e l l a n t ' s  house.  H e  g a v e  i n s t r u c t i o n s  

and d i r e c t i o n s  t o  o t h e r s  and  s u p p l i e d  t h e  imp lemen t s  w i t h  

which t h e  crime was c a r r i e d  o u t .  

It was f i r s t  n e c e s s a r y  t o  c u t  an o p e n i n g  i n  a 

g a l v a n i z e d  f e n c e  w i t h  an implement t a k e n  t h e r e  f o r  t h a t  

purpose .  The s a f e  was a heavy o n e ,  a s  e v i d e n c e d  by  t h e  

f a c t  t h a t  i t  r e q u i r e d  a  number of men t o  manhandle  i t  

away from t h e  f a c t o r y .  The s a f e  was d e s c r i b e d  by t h e  t r i a l  

j udge  as an  " e x t r e m e l y  s t r o n g  c o n s t r u c t i o n " .  It was 

e x h i b i t e d  b e f o r e  him and  h e  had t h e  b e n e f i t  o f  o b s e r v i n g  

i t s  c o n s & u c t i o n  and t h e  f o r c e  r e q u i r e d  t o  p r i s e  i t  o p e n ,  

which must h a v e  c a l l e d  f o r  d e t e r m i n e d  e f f o r t .  

It i s  t r u e  t h a t  t h e  a p p e l l a n t  l e f t  t h e  s c e n e  

on  t h e  app roach  of  dogs  w i t h o u t  o b t a i n i n g  any  f i n a n c i a l  

g a i n .  However, i t  i s  clear t h a t  u p  t o  t h i s  p o i n t  h e  had  

c a r r i e d  o u t  h i s  p a r t  o f  t h e  crime i n  a d e t e r m i n e d  and 

r e s o l u t e  way. 

The t r i a l  judge*.$ d e s c r i p t i o n  o f  t h e  crime a s  

a s e r i o u s  o n e  was f u l l y  j u s t i f i e d .  It was o n e  c a r r i e d  

o u t  by  a gang o f  men i n  an  a r e a  where  crimes o f  b r e a k i n g  

and e n t e r i n g  are p r e v a l e n t .  The c o n s i d e r a t i o n  o f  

g e n e r a l  d e t e r r e n c e  i s ,  t h e r e f o r e , o f  p r ime  i m p o r t a n c e .  

Counse l  f o r  t h e  a p p e l l a n t  p roduced  a  l i s t  o f  

s e n t e n c e s  r e c e n t l y  imposed f o r  crimes o f  b r e a k i n g  and 



e n t e r i n g  and c o n t e n d e d  t h a t  t h e  s e n t e n c e  imposed i n  t h i s  

c a s e  was o u t s i d e  t h e  r a n g e  of  s e n t e n c e s  h i t h e r t o  imposed.  

It is,  however,  a lways  d i f f i c u l t  t o  make c o m p a r i s o n s  o f  

t h i s  n a t u r e  a s  e a c h  c a s e  must depend upon i t s  own 

i n d i v i d u a l  f a c t s .  Counse l  a l s o  drew a t t e n t i o n  t o  t h e  

f a c t  t h a t  a n o t h e r  man who t o o k  p a r t  i n  t h e  same o p e r a t i o n  

w a s  s u b s e q u e n t l y  s e n t e n d e d  by  a n o t h e r  j udge  t o  an 

e f f e c t i v e  term o f  2% y e a r s '  impr i sonment .  I t  i s  s a i d  

t h a t  t h i s  man a c t u a l l y  o b t a i n e d  K50.00 f o r  h i s  p a r t  i n  t h e  

a c t i v i t y .  However, it seems t h a t  t h i s  m a n ,  u n l i k e  t h e  

a p p e l l a n t ,  p l a y e d  a mino r  r o l e  i n  t h e  o p e r a t i o n  and on  

t h i s  f o o t i n g  a l o n e  was e n t i t l e d  t o  a  lesser s e n t e n c e .  

Upon a  c o n s i d e r a t i o n  o f  t h e  whole  of t h e  

c i r c u m s t a n c e s  w e  c o n s i d e r  t h a t  t h e  s e n t e n c e  imposed was 

a  s t e r n  one  and  p r o b a b l y  h i g h e r  t h a n  e i t h e r  o f  u s  would 

have  imposed. But i n  o u r  o p i n i o n  t h e  s e n t e n c e  i s  w i t h i n  

t h e  u p p e r  l i m i t  o f  t h e  p e r m i s s i b l e  r a n g e  and c a n n o t  b e  

s a i d  t o  b e  m a n i f e s t l y  e x c e s s i v e .  It must a l s o  be k e p t  i n  

mind t h a t  t h e  t r i a l  j u d g e  had  t h e  a d v a n t a g e  n o t  e n j o y e d  

by  t h i s  c o u r t  of  t h e  a tmosphe re  o f  t h e  t r i a l  h e l d  i n  t h e  

town where  t h e  o f f e n c e  was commit ted.  

W e  would a c c o r d i n g l y  r e f u s e  l e a v e  t o  a p p e a l .  



PRENTICE, Deputy C.J, The p r i n c i p l e s  g u i d i n g  a n  

a p p e l l a t e  c o u r t  on  s u c h  an  a p p e a l  as t h i s ,  a g a i n s t  

e x c e s s i v e  s e n t e n c e ,  do  n o t  r e q u i r e  t o  be r e - s t a t e d .  

I s a y  at o n c e  t h a t  I might  n o t  h a v e  myse l f  

imposed i n  t h i s  c a s e  a s e n t e n c e  o f  f i v e  y e a r s t  impr i son -  

ment. But I am no t  c o n f i d e n t  t h a t  i f  I had  b e e n  i n  t h e  

a d v a n t a g e o u s  p o s i t i o n  o f  t h e  t r i a l  j udge ,  o f  b e i n g  a b l e  

t o  see t h e  a c c u s e d ,  and t h e  s a f e  which was s t o l e n  and  

b r o k e n  o p e n ,  and of s i t t i n g  i n  t h e  Kundiawa o f  t h a t  t i m e ,  

w i t h  t h e  f e e l  o f  t h e  c a s e  and  s u r r o u n d i n g s  i n f l u e n c i n g  m e ,  

t h a t  I migh t  n o t  have  come t o  a  s i m i l a r  c o n c l u s i o n ,  o r  

o n e  v e r y  c l o s e  t o  it. 

H i s  Honou r ' s  r emarks  on  s e n t e n c e  have  b e e n  

s u b j e c t e d  h e r e  t o  a  m i c r o s c o p i c  e x a m i n a t i o n  s u c h  a s  h a s  

b e e n  d e p r e c a t e d  many times by  a p p e l l a t e  c o u r t s .  The 

a n a l y s i s  and criticism o f  them h a s  been  c o n d u c t e d  w i t h  

c o n s p i c u o u s  a b i l i t y .  N e v e r t h e l e s s  I d o  n o t  f i n d  myse l f  

i m p r e s s e d  by t h e  criticism. It i s  n o t  o b l i g a t o r y  f o r  

a  j u d g e  t o  make remarks  on  s e n t e n c e .  It i s  n o t  a s  t hough  

h e  i s  c a l l e d  t o ,  o r  w i s h e s  t o ,  p roduce  a  c o n s p e c t u s  of 

h i s  r e a s o n i n g  s u c h  a s  h e  would a t t e m p t  i n  a judgment.  

I n  my e x p e r i e n c e ,  when t h e  j udge  d o e s  make some r e m a r k s ,  

it i s  w i t h  a v i ew  o f  b r i n g i n g  t o  t h e  a c c u s e d ' s  a t t e n t i o n  

c e r t a i n  a s p e c t s  o f  t h e  s e r i o u s n e s s  o f  h i s - m i s d e e d  and t o  

assist  h i s  r e f o r m a t i o n ;  and  t o  p u b l i c i z e  c e r t a i n  e l e m e n t s  

w i t h  a v i ew  o f  d e t e r r e n c e  t o  o t h e r  members o f  t h e  p u b l i c .  

H i s  Honour h a s  u s e d  h e r e  somewhat p i c t u r e s q u e  

l a n g u a g e ,  o f ,  i f  I might  s a y  s o  w i t h  r e s p e c t ,  p e r h a p s  h i s  

own d i s t i n c t i v e  v a r i e t y .  I d o  n o t  t h i n k  t h a t  it shows 

t h a t  h e  h a s  m i s d i r e c t e d  h i m s e l f .  It i s  n o t  a p p a r e n t  t o  

rc+ t h a t  h e  h a s  o v e r l o o k e d  any v i t a l  m a t t e r .  A s  I have  s a i d  

i n  o t h e r  c a s e s ,  t h e  mere f a i l u r e  t o  men t i on  i n  remarks  on 

s e n t e n c e  e v e r y  p o i n t  t h a t  was made o r  c o u l d  have  been  made 

i s  n o t ,  i n  my o p i n i o n ,  i n d i c a t i v e  t h a t  t h e  t r i a l  judge  d i d  

n o t  c o n s i d e r  them and g i v e  them p r o p e r  a s s e s s m e n t .  

A p p e l l a n t ' s  c o u n s e l  h a s  made much of  t h e  



e x p r e s s i o n  by  t h e  a c c u s e d  o f  a m o t i v a t i o n  by  way o f  

payback.  Even a l l o w i n g  an  i n t e r p r e t a t i o n  o f  t h e  facts  

most f a v o u r a b l e  t o  t h e  a c c u s e d ,  and  assuming  t h a t  h i s  

i n i t i a l  m o t i v a t i o n  was o n e  o f  payback,  a  gang  o f  e i g h t  

men d o e s  n o t  come t o g e t h e r  equ ipped  w i t h  a p p r o p r i a t e  

t o o l s ,  d o e s  n o t  b r e a k  a c o r r u g a t e d  i r o n  b u i l d i n g  and  
I 

a t  c o n s i d e r a b l e  l a b o u r  man-handle o u t  and p r i s e  o p e n  a  

s a f e ,  ( t h e  n a t u r e  o f  which must have  b e e n  e v i d e n t  t o  

H i s  Honour, as i t  wes p r e s e n t  i n  c o u r t )  m e r e l y  f o r  t h e  

pu rpose  o f  r e c o u p i n ?  one  o f  i t s  members t o  a t r i f l i n g  

e x t e n t .  On any a c c c u n t  t h i s  was a b o l d ,  d e t e r m i n e d  

e n t e r p r i s e  o b v i o u s l y  e n t e r e d  upon w i t h  t h e  e x p e c t a t i o n  

of c o n s i d e r a b l e  f i n a n c i a l  g a i n .  It v e r y  n e a r l y  

s u c c e e d e d  i q  t h i s  r e s p e c t .  T h e r e  h a v e  b e e n  c a s e s  of 

s a f e  r o b b e r i e s  i n  Papua  N e w  Gu inea  where  t h e  b u r g l a r s  

were s u b s e q u e n t l y  u n a b l e  t o  open t h e  s a f e .  The 

equ ipment  t h e s e  p e o p l e ,  b y  f o r e t h o u g h t ,  p o s s e s s e d  them- 

s e l v e s  o f  p roved  a d e q u a t e  t o  t h e i r  t a s k ,  and  t o  my mind 

t h e i r  effor ts  e x h i b i t e d  sh r ewdnes s ,  c u n n i n g  and c l e v e r -  

n e s s ,  p l u s  d e t e r m i n a t i o n .  I do n o t  t h i n k  " s o p h i s t i c a t i o n "  

i s  too s t r o n g  a word t o  u s e  i n  r e l a t i o n  t o  t h e i r  e f f o r t s .  

M r .  Wall h a s  u r g e d  t h a t  t h i s  c o u r t  s h o u l d  a p p l y  

t h e  p r i n c i p l e  a d o p t e d  i n  Winuqin i  and The Queen  ( 2 )  i n  

r e v e r s e .  If o n e  j u d g e  g i v e s  t o  o n e  o f  s e v e r a l  c o - o f f e n d e r s  

a  s e v e r e  s e n t e n c e ,  and  a  s econd  j udge  g i v e s  t o  a n o t h e r  a 

much l i g h t e r  o n e ,  t h a t  e s t a b l i s h e s ,  it i s  s a i d ,  s u c h  a 

s e n s e  o f  g r i e v a n c e  as c a l l s  f o r  an a p p e l l a t e  c o u r t ' s  

i n t e r f e r e n c e .  It w i l l  be s e e n  t h a t  t h i s  p l a c e s  t h e  

judge  i n  t h e  s e c o n d  h e a r i n g  p o t e n t i a l l y  i n  t h e  p o s i t i o n  

o f  a c o u r t  o f  a p p e a l  s i t t i n g  on  h i s  b r o t h e r  judge .  I 

c o n s i d e r  t h e  s e n s e  o f  g r i e v a n c e  p r i n c i p l e  c a n n o t  be 

a p p l i e d  i n  t h i s  way i n  r e v e r s e .  T h e r e  i s  t h e  a d d i t i o n a l  

f a c t o r  t h a t  i n  t h e  i n s t a n t  c a s e  t i m e  fo r  t h e  S t a t e  t o  

a p p e a l  a g a i n s t  i nadequacy  o f  s e n t e n c e  i n  t h e  case o f  Tep  

Witnek (who r e c e i v e d  s u b s e q u e n t l y  a  lesser s e n t e n c e )  was 

n o t  t h e n  up. Is t h e  S t a t e  t o  be i n v i t e d  t o  a p p e a l  on  t h e  

g round  o f  i n a d e q u a c y  o f  s e n t e n c e  i n  e v e r y  c a s e  where  a 

s econd  j u d g e  g i v e s  t o  a  s econd  o f f e n d e r  a  l i g h t e r  s e n t e n c e  

t h a n  h i s  c o - o f f e n d e r  r e c e i v e d ?  And i f  t h e  p e r s o n  r e c e i v i n g  

( 2 )  U n r e p o r t e d  judgment No. FC72 o f  2 9 t h  November, 1974  



t h e  h e a v i e r  s e n t e n c e  a l s o  a p p e a l s ,  which a p p e a l  i s  t o  b e  

h e a r d  f i r s t ?  I n  any e v e n t ,  t hough  t h e  s econd  o f f e n d e r  

may have  been  a somewhat o l d e r  man ( t hough  t h i s  i s  by no 

means c l e a r ) ,  and s h o u l d  t h e r e f o r e  h a v e  b e e n  more 

r e s p o n s i b l e  t h a n  t o  t a k e  p a r t  i n  s u c h  a n  u n d e r t a k i n g ;  

t h e  a p p e l l a n t  was u n d o u b t e d l y  a  l e a d e r ,  i f  n o t  t h e  l e a d e r ,  

o f  t h i s  e n t e r p r i s e .  It is  p l a i n  h e  was d i r e c t i n g  i t ,  as 

i s  r e v e a l e d  by h i s  s t a t e m e n t  t o  t h e  District C o u r t ,  

c o r r o b o r a t e d  by  t h e  r e c o r d  of  i n t e r v i e w .  The e s t i m a t e s  

of h i s  a g e  v a r y  f rom 23,  t h r o u g h  29 t o  32. H e  i s  

c e r t a i n l y  n o t  a you th .  The d i s p a r i t y  be tween  h i s  

s e n t e n c e  and t h a t  s u b s e q u e n t l y  r e c e i v e d  by t h e  co -o f f ende r  

i s  n o t ,  t h e r e f o r e ,  i n  my o p i n i o n ,  i n  any case s u c h  as 

s h o u l d  p rovoke  a s e n s e  o f  g r i e v a n c e .  

I n  a f u r t h e r  a rgumen t ,  a p p e l l - a n t ' s  c o u n s e l  

h a s  p u t  befaj re  t h e  c o u r t  a  s c h e d u l e  o f  o u t l i n e s  o f  r e c e n t  

c a s e s  i n  an  e n d e a v o u r  t o  show t h a t  t h i s  f i v e  y e a r  s e n t e n c e  

of a man w izh  o n l y  c n e  p r i o r  c o n v i c t i o n  (some y e a r s  b e f o r e )  

i s  s o  i n a p p z o p r i a t e  as t o  c a l l  f o r  c ~ r r e c t i o n .  

The a t t e m p t  t o  c o l l a t e  cases and compare  them i n  

d e t a i l  w i t h  a n  i n s t a n t  o n e  i s ,  I t h i n k ,  a s  u n h e l p f u l  i n  

c r i m i n a l  c a s e s  as i t  i s  i n  c i v i l  c a s e s  of  e s t i m a t e s  of  

damage. Each c a s e  d i f f e r s  on i t s  own c i r c u m s t a n c e s .  Each 

o f f e n d e r  i s  a s e p a r a t e  i n d i v i d u a l  who must be d e a l t  w i t h  

as such .  J u d g e s  of khe  N a t i o n a l  C o u r t  exchange  summar ies  

of s e n t e n c e  w i t h  t h e  p u r p o s e  of e n s u r i n g  e q u i v a l e n c e  o f  

s e n t e n c e  whcre  p o s s i b l e  f o r  e q u i v a l e n t  crimes. But I 

t h i n k  t h e y  t rould a g r e e  t h a t  r e f e r e n c e  t o  d e t a i l s  o f  o t h e r  

c a s e s ,  i n  p r a c t i c e  c a n  o n l y  b e  u s e d  i n  t h e  most g e n e r a l  

way t o  a s s i s t  t h e i r  d e t e r m i n a t i o n s  of  p r o p e r  s e n t e n c e s .  

I do  n o t  t h i n k  t h e  p r o c e s s  engaged  upon h e r e  by a p p e l l a n t ' s  

c o u n s e l  s h o u l d  be e n c o u r a g e d ,  a s  r e f e r e n c e  t o  r e s u l t s  

i n  o t h e r  cases c a n  r a r e l y  be u s e f u l  e x c e p t  i n  t h e  most  

g e n e r a l  way. The t h o u g h t  t h a t  y i e l d i n g  t o  p e r s u a s i v e  

advocacy t o w a r d s  l e n i e n c y  i l l  a  p a r t i c u l a r  t r i a l ,  would be 

c r e a t i n g  a  p r e c e d e n t  w i t h  which o t h e r  c o u r t s  m igh t  be 

p r e s s e d  - migh t  w e l l  l e a d  j u d g e s  t o  s h u t  t h e i r  ears t o  

such  p l e a s  f o r  c lemency .  

R e g r e t t a b l y ,  most o f  t h e  cases of  house  b r e a k i n g  



and s t o r e  breaking a r e  be ing  c a r r i e d  o u t  by t e e n a g e  

youths.  The p r a c t i c e  has  developed i n t o  what a lmost  

might b e  c a l l e d  an i n d u s t r y  wi th  an i n b u i l t  t a x  ho l iday .  

Speaking f o r  myse l f ,  I have  up t o  d a t e  found myse l f ,  

though p r o g r e s s i v e l y  i n c r e a s i n g  s e n t e n c e s  f o r  such 
8 o f f e n c e s ,  i n h i b i t e d  by t h e  youth o f  t h e  o f f e n d e r s  from 

t h i n k i n g  i n  te rms o f  y e a r s  r a t h e r  t h a n  months o f  

imprisonment. I am coming t o  t h e  c o n c l u s i o n  t h a t  t h e  

s e n t e n c e s  handed down by t h e  Na t iona l  C o u r t ,  even on 

you th fu l  c r i m i n a l s ,  must i n c r e a s e  s i g n i f i c a n t l y  f u r t h e r ,  

if t h e y  a r e  t o  avoid  be ing  regarded by t h e  p u b l i c ,  and 

perhaps  by t h e  o f f e n d e r s ,  a s  d e r i s o r y  - t o  adopt  a  

ph rase  used by Sa ldanha ,  J. i n  a  r e c e n t  appea l ;  and if 

J 
t h e y  a r e  t o  d e t e r  from crime. 

Kundiawa, l i k e  P o r t  Moresby, Lae, Goroka and 

Mount Hagen, now s u f f e r s  from a  good d e a l  of b reak ing  

and e n t e r i n g ,  The o f f e n c e  r e q u i r e s  d e t e r r e n c e .  T h i s  

was a  bo ld  under t ak ing  w i t h  p o t e n t i a l l y  b i g  s t a k e s .  I 

have adver t ed  t o  t h e  a p p e l l a n t ' s  l e a d i n g  r o l e .  To view 

him a s  h i s  counse l  would wish u s  t o  do ,  a s  "a  v i l l a g e  

youth  l e d  a s t r a y " ,  I f i n d  an imposs ib le  t a s k .  The on ly  

community defence  a t  p r e s e n t  a v a i l a b l e  a g a i n s t  t h e  c u r r e n t  

wave o f  t h i s  t y p e  o f  c r ime  is ,  seemingly ,  a  v i g i l a n t ,  

a b l e  p o l i c e  f o r c e  backed by s t e r n n e s s  i n  t h e  community's 

j u d i c i a l  o f f i c e r s .  
J 

I am not  s a t i s f i e d  t h a t  H i s  Honour has  over looked 

any m a t t e r ,  h a s  g i v e n  g r a v e l y  wrong emphasis  t o  any a s p e c t  

o r  proceeded on any wrong p r i n c i p l e .  Nor do I f i n d  myself 

persuaded t h a t  h i s  s e n t e n c e  i s  s o  m a n i f e s t l y  e x c e s s i v e  t h a t  

I would wish t h i s  c o u r t  t o  d i s t u r b  it. 

I would d i s a l l o w  t h e  appeal  and conf i rm t h e  

sen tence .  
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