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PREFACE

The Law Reform Commission is responsible for proposing changes
to our legal system so that it will better sult the needs and condi-
tions of the coumtry. In order to carry cut this responsibility, we
have frequently found it necessary to enquire into current practices
and procedures in law. We feel thet pecple in govermment and the
law, and meny members of the public, wouid find the” results of our
studies useful and interesting. We have therefore decided to publish
sane of them as occasional papers. This study into penalties for wil-.
ful murder is the first of these occasionsl papers. We welcome
coments on 1it.

B.¥. Harokobi .
Chalrman of the Law Reform Comnission



THE PUNTSHMINT' FOR WILF(T, MUION®R -
© A STUDY BY THE TAW REFORM ODMMISSION

W.MW always been ‘srgunents’ : about the kind and amount of
punishment that people who @lnit wilful murder should receive, but these .
arguments came to a head in Papua New Guinea's House of Assambly in March
1974, when sane manbers suggested that all wilful murderers should be
condamned to death. The motion was defeated after a long debate, and
the House passed Mr Ted Abal's compromise suggestion that all wilful

murderers be sentenced to life imprisomment. 1

The debate was re-opened later in the year, when the House was
considering the new Criminal Code. Once again, sane members argued that _
every wilful murderer should die, and once again they were defeated by a °
campromise proposal ~ put fornmﬁthistirnebymStephenﬁgo~which
wauld sentence every wilful murderer to imprisomment for life? The
c:alxnmlse was ‘acbpted, and became section 309 of the new Criminal Code

which came into force in Jamuary 1976.

¥any parlismentarians were dissatisfied with the provision for mandatory
1ife sentences, however - It had been passed as & campromise beTweer those
who wanted the harshest penalty, death, and those who believed wilful
uurdex;ers should be sentenced to a.mmﬂ:)er of years in prison. A mandatory
life":sentence was not first choice of most of the merbers of Parliament.
So the Law Reform Commission was asked to do a thorough study of wilful
m*der in Papua New Guinea and to recommend an appropriate punishment for
wiiful murderers based on its findings.
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The mejor focus of the Commission's study congisted of a detailed
analysis of all the people charged with wilful murder in the Supreme
Court in the years 1964 and 1974. Cowat, police and prosecuticn records
were exsmined to determine what kinds of people coomit wilful murder,
what kinds of people tend to be the victims of wilful murder, what the
reasons for wilful murder usually are, where most murders are cammitted,
andtheavm'agelmgthof sentence. The years 1964 and 1974 were chosen
because they were far enough apart to show whether there have been changes
in the characteristics of murder or the kinds of punishment over time, yet
close enough to the present t;o give an accurate picture of wilful murder

and the official resctions to it in Papua New Guinea today. o

As a result of its investigations, the Cammisgion recamended to
Parlisment that wilful mirderers be sentenced to prison, and that the judge
imposing the sentence be permitted to determine in each case, whether the
~term be life or a lesser period. Parliament accepted the Commission's
proposal, and it is now section 3089(1) of the Criminal Code.

1. MORDER RATES

In the years 1964 and 1974, a total of 224 people stood trial for
wilful murder - 83 in 1964 and 141 in 1974. Of these, 37 were found guilty
of wilful murder in 1964 and 60 were found guilty of wilful murder in 1974.
The rest were either acquitted or found guilty of lesser crimes:

Table One

Dispositions in 1964
(53 cases: 83 defendants)

Found guilty of wilful murder | 37

Found guilty of murder 4 5
Found guilty of manslaughter 10

Found guilty of infanticide
Found not guilty by reason of insanity
Found not guiltv

Nolle prosequi 5

Bl B

Total
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Dispoaitions in 1974
(78 cases: 141 dafdndants)

Found guilty of wilful nurder . 60
Found gullty of murder 7 )
Found guilty of manslaughter 25 )
Found guilty of doing griewvous bodily harm 1)
Found guilty of unlawful wounding 1 ) 81
. Found guilty of assault 4 )
Found not guilty by reason of insanity 3 )
Found not guilty 31 )
Total 141

Although the number of murders in Papua New Guinea went up between
1964 and 1974, the population increased also, so that the actual murder
rate did not rise significantly. The population of Pappua New Guinea in
1964 was approximately 1,800,000. By 1874, the population has reached
gbout 2,622,00C.. Thus, the murder rate in Papua New Guinea in 1964 was
2.73 murders for every 100,000 people in ‘the country. In 1974, the
Papua New Guinea murder rate was 2.80 murders for every 100,000 people.
There was, then, only a six percent rise in the murder rate over ten years.

A rise this smll might be completely accounted for by improved police
procedures. Ten years ago, many parts of theoountry were without
permanent patrol posts, and police entered these areas to arrest murderers
only when chance brought the murder fd their attention. Many murders went
unreported that would be brought to the notice of the authorities today, so
the rise in murder rates may not reflect an increase in crimes at all, but
merely an incmase in official awareness of crimes.

Papua New Guinea's murder rates suggest that murder is not as big a
problem in this country as the newspapers would bave us believe. At lesst,
it is no bigger a problem here than it is in meny other countries. In the
United States for exanple, 4.8 out of every 100, 000 people were murdered
in 1964.% 1n Australia, the murder rate was 2.47 out of every 100,000 in
1964 and 3.78 out of every 100,000 in 1973.7 The figures are even higher
for many developing countries: Nicaragua had a rate in 1965 of 29.3,
Columbia in 1967 of 21.5, Angola in 1968 of 6.0, Boliva in 1966 of 11.2.°
Thus, ‘even if we assume that many rurders in Papua New Guinea go unreported,
the murder rate here would not be as high as in other developing countries.



In both 1964 and 1974, most people convicted of wilful murder came
from the Highlands. In 1964, 26 of the people convicted of wilful murder
ceme from the Highlands (including & from the Southern Highlands), 10 came
fram the New Gaines coast and Sepilt areus, one frcm.the New Guinea islands
and none fram the Papuan Cosst. In 1974, there were 36 people in the
Highlands convicted of wilful murder (including five fram the Southern
Highlands), 18 people on the Papuan coast, five in the New Guinez islands,
and one from the New Guines coast or Seplk. Of the 18 defendants who
comitted wilful murder in Papus, seven were from the Goilala area and two
were migrants from the Highlands, end of the five people who camnitted
mirder in the New Guinea islands, four were originally from Gmave.

I1 MWRDERERS AND "THEIR VICTIMS

In the developed nations of the west, most ml:lrders are cammitted in
big cities. Murder in these countries is frequently the work of habitual ~
criminals, and many murders occur during _the camission of other crimes -~
when, for exsmple, bank robbers kill & bank customer or guard. 2
Occasionally, too, murder is done for money, and the rmrdere:r plans’his
crime for weeks or months shead. In the United States and Western Eurcpe,
harsh penalties — ranging fram death to life imprisomment to prisc;n sentences
of twenty to thirty vears ~ are exacted when these people are_convicted, on
the grounds that they are criminals who will maurder again if set free, that
their reesons for camnitting murder are especlally odious, and that a harsh

punisbment for them might deter others from comitting similar mirders.



In Papua New Guinea, however, rmurderers are not habitual criminals who
live in town and kill for monetary gein or as part bf other criminal
activities. Of the 37 people convicted of wilful murder in 1664, 36 were
subsist emce gardeners, living in or mesr the viliage of thelr birth, and one
was a8 mission school teacher who had retired to his hane village.

Even in 1974, when many more people had gotten jobs in the cash economy,
of the €. people convicted of wilful muirder, 30 were subsistence gardeners,
living in the viilage of their birth. Of the other ten, three were
labourers, one worked for a small mine run by bis father-in-law, one was
2 Lae councll driver, four (the Chwiave men 1iving in Kimbe) had no
occupation listed on their records, end one (& Goilala man living in
Morata) was listed == unemployed. Of 811 those convicted of wilful
mirder, only seven had ever cammitted anmother crime before their errest
for murder, =nd none of those relezsad fran jall after serving a sentexce

for mirder has ever been arvestad g:ziin,

Of the 37 people convicted inm 1854, 35 killed people they lived
with or knew well. And of the 60 convicted in 1974, 42 killed pe::)ple

they lived with or knew well:

Teble Two

Relationship of Victim to Murderer in 1964
Wives of murderer 11 )
Other relatives 3 ) 35
People fram same ci sdjoining village 21 )
Expatriates 0
Other or unknown 2

Total 37

Relationship of Vicoim to Murderer in 1974

Wives of murderer 3 )
Cther relatives : 7 ) 42
People from same or adjoining village 32 )
Expatriates 5
GCther or unknown 13

Total




In 1964, every murder was camnitted in or near the village of the
mirderer. By 1974, Pepua New Quines had greatly changed. There were
many more Papua New Guineans who had moved away from their home villages
to find schooling or work in towns or on plantations than there had been
ten vears earlier. And yet, even in 1974, only twelve defendants
camitted mirder cutside thelr hame villages.

-

ITI. WHY PEOPLE MIEDER

The typical murderer in Papua New Guinea kills in a moment of blind
and pessionate rage. A wife taunts her husband with talks of her |
activities with other men and slighting referenc&e to his own lack of
sexual ability, and he swings at her with his axe. Two men fight drunkenly
in a tavern, and the loser waits ocutside in the darkness, mursing both his
grievances and a large stick. A child dies, horribly mutilated with knife

wounds, and fxis grief—crazed uncle races into the bush to murder the man who

- did it. ;I%velve angry villagers trap a sorcerer in his house and beat him to

death.

1
!
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o}v the murders that occurred in 1964 and 1974, we found none committed
in oc;';iaection with criminal activities or for gain. We found none
camgtted after weeks or even days of calm and cold-hlooded forethought.
We;’immd most camitted under the sway of a violent emotion, such as anger,

H

thix desire for revenge, or fear of a sorcerer:

Taeble Three
: aedie JdUEe
§ Reasons for murder in 1964
i ' Payback 7 (19 percent)
. Murder of sorcerer 8 (22 percent)
Sex 10 3 ( 8 percent)
Quarrel or fight 11 (30 percent)
Other or unknown 8 (22 percent)
Beasons for murder in 1974
Payback 24 (40 percent)
Murder of sorcerer 3 ( 5 percent)
Sex 11 7 (12 percent)
Muarrel or {ight 17 (28 percent)

Other or unknown 9 (15 percent)



As Tuble Three shows, the political and cconomic changes that
swept Papua New Guinea in the ten years fram 1964 to 1974 have not
significantly altered the patterns oi 1ife - and death - in the
villages. In general, villagers in 1974 were driven to anger and murder
by much the same things that caused thom to grab an axe or a spear in
1664. The rate of guarrels or fights ending in murder has remained
almost constant. Murders of sorcerers have declined samewhat, which
may be ati:ributable to increasing kmowledge about the medical causes of
death.

The most startling change is the rise in reported payback murders.
In our svrvey, we did not include in the category of payback murder
either deaths during tribal wers or murders provoked by insults. The
payback murder category was limited to those circumstances where an
individual or small group kill in retaliation for an earlier murder,
Examples of this category 1nclude two  brothers who murdered the man
they believed to have killed their sister. After a road accident in
which a Southern Highlander was killed and the Papuan driver ran away,
four Southern Highlanders murdered a Papuan passenger. When a man in
their clan had died of illmess, two m2a assumned another clan responsible
for his death and killed a member of the other clan.

One might expect murders of this sort to decrease under the impact
of Australian courts and justice, but our survey indicates that, ’
‘proportionally, pe;yback murders, unlike other kinds of murdcr, have
increased. It is possible that people feel unable to get sufficient
Justice from the Australian courts. The increased ill-feeling and.
feuding that culminate in murder and revenge might also be caused by
the tensions and uncertainty ‘that have accompanied the development
process. Development in Papua New Guinea has called traditional values
and social systans into question, but - at least in the villages - it has
not provided new values or new jobs to take the place of what has been
lost, As a result, village people have grown insecure, tense and con-
fused, an emotional situation likely to vent itself in spontaneous and

violent reprisals against real or imagined enemies.
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IvV. MURDER AND PUNISHMENT

Criminal penalties are supposed to serve four purposes. They are
supposed to punish the defendant for the wrong he has done; they are
supposed to give the state an opportunity to rehabilitate him; if he
is dangerous to others in the cammmity, thev are supposed to keep him
locked away where he cannot hurt anyone: and the threat of criminal
penalties is supposed to deter the offender fram committing his crime
again and others in the country fram doing it at all.

The length of each offender's prison sentence depends upon the
amount of time needed to accamplish these purposes. I1f the defendant
has done & seriocus wrong, his sentence will be longer than if his offence
was minor. If he is a hardened criminal who will need many years of
treatment before being rehabilitated, his sentence should be longer than
if he is a first offender. The more likely he is to bhe a danger to
others by coomitting his crime again, the longer his sentence will be.
Finzlly, the court will assess the length of sentence needed to deter
him and other from cormitting similar crimes.

Using these criteria, a habitual criminal who killed a bank customer

_in the course of an armed robbery would receive a very long sentence. He

has committed a murder of the most callous and cold-blooded sort. He is
unlikely to respond quickly to attempts to make an honest man of him.
Given his record of repeated crimes, he is likely if set free to rob and
kill é.gain. Only a long prison sentence will convince him and cothers in
the dxnmmity that crime does not pay.

On the other hand, a usually law-abiding person who kills a friend
or %amily merber in a moment of rage or uncontrollable anger is likely to
r{'eceive a relatively short sentence. Although murder is a serious wrong,
e did not do it in cold blood or for gain. He probably regretted his
nction soon after he did it, and will need little more rehabilitation.

f'r'erxerous. studies have shown that people who murder in these situations

seldom cammit murder or any other crime again. 12 Giving him a long
prison sentence will not necessarily stop others from comitting the same
kind of murder, as people who murder in anger do not stop to consider the

legal consequences before they strike out at their victims.



Sentences for wilful murder in Papus New Guinea tend to be relatively
short - the average sentence for 1864 and 1974 combined was seven vears -
and it is easy to see why. Papue New Guinean nmdemm are not
criminals who murder for gain. They tend to be otherwise honest villagers
who comnit murder in a burst of emticn and who never have and never will
camit ancther crime. .

Because most of the defendants were not dangerous criminals who
would cause further harm to the cammmity if released from prison, no
defendant vas imprisoned for life in 1964, and only five defendants
received 1ife sentences in 1974, The longest sentences handed down in
1964 were for ten years. In 1974, besides the five life sentences, one
defendent was sentenced to a 15-year prison term, three to 12-year temms,
and two to 11 years m prison.

In 1964, every murder was coomivted in the murderer's h;re villagé.,
against a victim he knew ﬁéll or was related to, In a situation involving
anger or revenge. In 1974, only seven murders, involving 12 defendants,

did not follow this pattern. All seven erimes occurred outside the murderer's
home village. The victim of cne was an expatriate girl who was murdered ati
the Papitalai Mission Station on Marnus. Another expatriate girl was killed

on a road near Kerema. A little giri wes murdered near lLae é,ftér her killer
had triéd wmsuccessfully to rape her. Three of the murders involved pay-
back: in Moratz a Goilala man whose brother had allegedly been killed by
Chimbus mardered an eight-year—old Chimbu boy, in Kimbe four Chuave men
collaborated to murder a Tolai, and Three men were convicted for the murder

of two expatriates whose car had run over a woman on the Brwm River Road.

On a Cape Rodney plantation, a labourer from Woitape killed a fellow worker.

The court recognised that these murders were not the sort usually
encountered in Pspua New Guinea, znd most of the defendants received harsher
sentences than were handed down in other cases. In 1974, the average
sentence for wilful murder was 8.3 years. Of these twelve defendants,
however, five (inciuding four who had killed expatriates) were sentenced
to life inpriscoment, one was _sentencéd to 11 years in prison, four to
nine years and nine months, one to elght years and one to seven years,
meking an average sentence for these murders of 11.7 years, or three years
longer than t!f:ie 1974 average. i3
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V. SENTENCES FOR WILFUL MURDER

In 1964, the Criminal Code required the Supreme Court to sentence
everyone counvicted of wilful murder to death, and then to recommend
mercy to the Administrator's Executive Council, which would set a
prisocn term for the offender based on the Court's reconmendation. 1In
1974, the Code required the Supreme Court to sentence everyone con-
victed of wilful-murder to death, unless the judge could find "extenuat-
ing circumstances" which would allow him to sentence the offender to a
terms of years iu prison.

In practice, the different procedures produced essentially similar
results. In 1984, the judges always recommended mercy and the
Administrator’'s Executive Council always accepted the recommendation, so
every wilful murderer actually served a temm of years in prison.  And,
in 1974, the judges always found “extenuating circumstances to'avoid the
death penalty, so every murderer then, too, was sentenced to prison.

There was, howevér, a significant difference between the averagfe length
of sentences handed down in 1964 and those of 1974. The judges gave
mich longer sentences in 1974 than were the rule 10 years earlier. In
1964, the average prison sentence for wilful murder was 4.9 yeai‘s; )by
1974, it had almost doubled to 8.3 years.

Table Four!*
Average sentences in 1964

i

In the Highlands 5.6 years (8.4 years)
On the Papuan Coast No convictions ‘
New Guinea Coast & Sepik - 3.1 vears (4.6 years)ls
New Guinea islands : 6.7 years (10 years) '
Cverall (1964) 4.9 years (7.4 years)

Average sentences in 1974 6

In the highlands 7.4 years

On the Papuan Cosst - 9.4 years
New Guinea Coast & Sepik 11 years 17
New Guinea islands 11 years
Overall (1974) 8.3 years

Aversge for 1984 and 1974 combined: 7.0 years

X3
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Even if the twelve sentences for non-village murderers were taken
out of the 1874 figures, the average for that year would still be 7.5
years, or 2.6 years longer than the sverage for 1984. So, while the
mirder rate rose by only 6 percent, the average sentence rose by 53
percent, even when atypical murderers ar: excluded.

As we noted earlier, most wilful murders are conmitted in the
Highlands or by Eighlanders. Yet Highlanders do not receive the longest
prison sentences. In 1874, in fact, Highlanders received on the average
the shortast sentences.

The lemgth of sentences vary considersbly depending upon the circumstances
that led the muirderer to comnit the crimes:

Table Five
Sentences and Circunstances in 1964

Average sentence for payback murder 6.2

Average sentence for mirdering. sorcerer 2.5

Average sentence for sex-related murder 6.1 years (9.1 years)
5.6
4.8

Average sentence for murder arising out
of quarrel or fight
Average sentence for other or unknown .8 years (7.2 years)

‘Sentences and Cirdunstances in 1974

Average sentence for payback murder 9.6
Average sentence for murdering sorcerer 6.2
Average sentence for sex-related mirder 7.6 years .
7.3
8.3

Average sentence for murder ariging out

of quarrel or fight
Averasge sentence for other or urizmown

Although sentences for murdering sorcerers doubled in length between
1854 and 1974, they were in each year shorter than the sentences for other
kings of mmder. This leniency demonstrates the Court's awareness that
people who murder sorcerers do so out of fear for themselves or their
family or out of & sense of respopsibility to the village, and not from
evil motives.



In both 1964 and 1974, the harshest penalties were handed down for
payback murders. Although the harshness may be merited, it has had no
deterrent effect con payback murderers. The numbers of payback murders
rose more coasiderably than murders done for other reasons, desplte the
relatively lcmg sentences,

VI. THE OOURT'S SENTENCING POLICY

Between 1964 and 1974, the murder rate in Papua New Guinea did not rise
apprecisbly, but judges tended to impose much longer prison sentences

far wilful murder in 1974 than they had in 1964. If the murder rate was
not increasing, why did judges feel called upon to levy harsher penalties?
The court has answered this question itsélf , in the judgements that it
writes to explain the decision and sentence in each case, We analysed tﬁe
judges' writings in the early 1960's and 1970's, and found three major
reasons given for the change in sentencing policy.

Cne reason for the changes 1n sentencing between 1964 and 1974 lies
in & change over that time in the judges' opinion of Papua New Guineans
and in the standards of behaviour that judges expected of Papua New
Guineans. In the early 1960's, judges felt themselves to be members of a
civilised minority attempting to bring law and justice to a land of
savages. 'We are", as one judge put it, "'dealing with a society primitive
in all reaspects“.18 The epithets "primitive" and "savage' were used
frequently and interchangeably in judicial writings of that period.

The judges were torn between conflicting aims. On the one hand, they
knew it their task to apply the Criminal Code, and in particular to sentence
to death or prison anyone found guilty of wilful murder. Moreover, they
believed it proper to do this. They believed that their law was civilised
and just, that good people ocught to obey it, and that Papua New Guineans
would rise from savagery only insofar as they learned to obey the criminal

law and to refrein from murder.
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But, on the other hand, they also kmew that they were dsaling with
people unlike themselves, people who might never have heard of their
Criminal Code and whose customs often spproved of the very killings that
the Code called murder. They felt it unfair to lmpose the standards of
the Code too strictly on these people. |

The judges of the early 1960's tried to effect a compromise between
fheir duty to apply the law and their belief that Papua New Guineans were
wsble to understand its purposes. Often, the judges compromised simply
by glving short sentences. Sometimes, they did it by making new inter—
'_pi:'etm:icms of the law, so that it would befter suit the conditions of
Paprua New Guinea. In Regina v. Awabe, -for example, the defendant, a
Highland's villager, had killed a village woman because she had insulted
him. The charge of wilful murder can be reduced to manslaughter and the
sentence consequently lessened, if the defendant proves to the court that
he was prowvoked into killing by the actions of the victim. To succeed with
the defence of provocation, the defendant must convince the court that the
victim's act was so terrible that it would provoke any ordinary man to kill.

In Regina v. Awabe,then, the court had to decide whether the woman's 111—
sulting words would have provoked any ordinary man to kill her. The judge
decided that the ordinary Highlander rather than the ordinary Englishman or
Australian must be the standard for the ordinary man in this case, and that
Highlanders are much more easily pmvoke'd than are Englishmen: 'The
Highland Native appears to be very susceptible to insuit aand prone to respond
to it pramptly and viclently.""" 1In effect, the court had decided that
Papua New Guineans were on a lower standard than were Furopeans. Ordinary
Papuz New Guineans were more savage, nore exzc&table, "more easily deprived
of self-control than an ordinary European'.

By the 1970's, the writings of judges had changed. They no longer were
likely to describe Papua New Guineans as violent savages, 'a Native .
’ Comunity where sophistication does not approach to that of, say, seventeenth
‘centur'f,r Fngland..." 21 The judges now expected Papua New Guineans to be as
capable as Australians of understanding the law, of following the dictates of
reason and of contrelling themselves. Tn Regina v. Galamu Obu, for example,
the defendant found his little nephes horribly murdered, and ran through the
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bush to kill the man who had done it. We have no doubt that, ten years
before, a judge would heve had little trouble ceciding that the defendant
had been provoked into killing his nephew's assailant, and this defendant's
lawyer did argue thst his client had been provored inte mirder. The judge
however, refused to find that in these circunmstances an ordinary Pepus New
Guinean would be provcked to kill,

...the proper test of a xeasonabie person, or &n ordinary

person, which sears a more appropriate tenn, is the test of

the native villager in the enviroament in question.. It is

accepted by both Crown and defence that the ordinary Goilala

viilager is wlatile and mercurial, but it is not camcn

groumd that he is a savage.n

Papuan New Guinean murderers get longer prison sentences today than they did
10 years ago because the judges of toduy hold Papua New Guineans to a higher
standard of behaviour. Many Papua New Guineans now are educated and
sophisticated townspeople, but even when the murderer is an uneducated
villager, the courts today assume that he has a reasonable regard for human
life and the sbility to stop himself from comitting murder.

Judges today treat Papua New (Guinezans with greater respect than they
did ten years ago. And a result of the increased respect is more convictions
for wilful murder and longer prison sentences., But we must ask why judges -
now hold Papua New Guineans to a higher standard of behaviour.

One reason lies in Papus New Guinea's emergence as z nation. In 1964,
the judges viewed the Colony and Territory as a collection of separate tribes.
'Ihey assuped that the trial and prison sentence of a murderer in one part
of Papua New Guinea would have little if any impact on people in other parts
cf the country. By the early 1970's, however, Papua New Guinea had becane
a mified society in many ways. Radio brought the news of a murder trial in
Kerema or Mendl or Rsbaul to people everywhere in Papua New Guinea. The
Judges began to ‘see their prison sentences as having deterrent effects not

cnly on a murderer's clansmen but on pecple throughout Papua New Guinea.



In Reging v. Tsauname Kilape and Abiys Paling, the defendants had
comnitted a payback killing on a man thought to have murdered their sister.
The defendants came from a remote region, hardly touched by the cutside
world and the changes that had swepi the rest of the country in recent
yvears. '"They are primitive men", the judge said, 'each defendant has
lived in & remote and primitive subsistence area with little or no contact
with the culture and standards of behaviour of civilised society."?C They
had killed because the traditional law of their clan ruled it right to kill
in these circumstances, and the judge doubted that a prison sentence would
deter either the defendants or their fellow clansmen from killing again

when a similar situstion occurred.

Bowever, the judge noted, radio and newspapers will meke their prison
sentence known to people from every area of the country, and a substantial
sentence in this case may deter men not just of their village but throughout
Papua New Guinea from taking the law into their own hands:

The law must be seen to be tough in its attitude to umlawful
killing. The law after all proscribes it, even though native
custom in some circumstances sanctions it. 1f the Court is

seen to be too soft, then the general populace of Papua New
Guinea may exert pressure upon their politicians to legislate
for harsher penalties and even for the mandatory death penalty.
My duty reqguires me not to be more lenient than I have been in
dealing with these defendants.Z3 -

In that statement from Kilape's case can also be found the other
important reason for longer prison sentences. Judges are no more immumne than
other politicans and government servants to the pressures of public opinion.
By the early 1970's, talk of the need for harsher penalties was widely
current. Papua New Guineans, once thought by judges to be so savage that
they would commit murder at the slightest provocation, were themselves
sufficiently horrified by murder to be agitating for stiffer sentences for
nmrderers The longer prison sentences demonstate that judges were respond-
ing to the expressed wishes of the more vocal citizens of Papua New Guinea.
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