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PREFACE

This working’péper sets out a draft bill dealing with the declaration
dnd development of the underlying law. Each section of the draft bill is
annotated. The major objective of the draft bill is to encourage the
rapid but consistent development of a_cowmon.law of Papua New Guinea based
primarily on custom. '

This working paper is the most important one so far issued by the
Commission because it sets out proposals which, if adopted, will have
considerable impact on the way Papua New Guinea's law develops. For
this reason the Commission is anxfous.to obtain views and comments from as
many people as possible on the matters raised in the working paper. Views
and comments should be directed to -

The Secretary .
Law Reform Commission
P. 0. Wards Strip

i _ Papua New Guinea

E Phone: 258755 or 258941

ind they should be submitted before Monday 15th November, 1976.
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- CHAPTER I - INTRODUCTIGN

Section 20 of the Constitution of the Independent State of Papua
New Gu1nea provides -- : : : v i :

(1) An Act of Parliament shall - I BVERE

(a) declare the underlying ldw of Phpiia New'Guifieat' 4nd
(b provide for the development of the underlylng law of
Papua New Guinea. :

A L T

(2) Until such time as an Act of Parliament provides otherwise ~

(a) the underlying law of Papua New. Guiriéa s'héii be as
- prescribed in Schedule 2 (adoptzon, eta., af‘cerbazn-
laws); and - E
(d) the menner of development of the underlying law shall
. be as prescribed by Schedule 2 (adc;ptwn ete. » of
certain laws).

(3) Cbrtain pre-Independence statutes are adopted and shall be

: a,dcspted as Acts of Parliament and subordinate enactments of Papua New Guinea,

as prescribed by Schedule 2 (adoptwn, ete., of certain Za:ws)

“The Minister for Justice, Mr. N. Ebia Olewile, MP has requestéd the
Commission to consider whether it is appropriate to this'stage'Oftﬁﬁé Heve]op—
ment of Papua New Guinea's legal system to pass an Act to glve effect to section
20(1) of a Constitution. T ‘

It is our view. that such legislation should be drafted and Considered
because we believe that the present provisions in the Schedule 2 of the
Constitution relating to the declaration and development of the underlying
law are not effective.
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It was intended to make a new start on the legal system at
Independence. Papua New Guinea kept only the pre-independence statutory
law that it wanted and repealed the rest. It adopted very few statutes
from foreign countries and most of this legislation was adopted temporarily.
A greater role was given to custom. The principles and rules of common law
and equity of England were adopted as part of the underlying law, but only
to the extent that they there weré appropriate and applicable to the
circumstances of Papua New Guinea..

The Supreme Court and the National Court were freed from the shackles
of pre-Independence precedents.

A1l of this was done with the intention that the judges and the legal
profession would get down to the business of developing a legal system that
would take far:greater account of the customs and the perceptions of the
people than was taken before Independence.

- It was hoped that the common: law of Papua New Guinea would guickly
develop. Unfortunately this has not happened. The judges have moved very
slowly, prefering to re-adopt pre-Independence iegal rules or the English
common law rules than developing new rules to suit conditions in our country.
The judges have spent 1ittle time considering whether the pre-Independence
law or the English law is really appropriate to the circumstances of Papua
New Guinea. If that law appears to deal adequately with the problem before
them for decision, the judges are likely to use it, and to say, without
giving any reasons, that it is applicable ‘to Papua New Guinea. The _
blame does lie entirely the judges however. There is very 1ittle evidence
‘that the profession is putting pressure on the judges to consider developing
new legal rules in Papua New Guinea by arguing cases on that basis and by
presenting material on custom to the judges for their consideration.



Pk
FaEy

We consider that if the mode of declaring and developing the
underlying law was re-stated in a way that reguires the profession and
the judges to consider customary law and to consider if it meets the needs
and aspirations of the people, then a new common law of Papua New Guinea
would- begin to develop P '

But ‘this is not all. The Constitution sets out clear goals for
our country to pursue. Self-reliance is one of these, @'This means that
we should embark upon a. deliberate policy to develop our own.jurisprudence,
based largely on our customs and perceptions. '

For these reasons we have set out a draft Underlying Law Bill for
cons1deration and comment. We.appreciate. that-no bill will solve all the
problems with ‘this area.of law. We have included alternative drafts for
some sect1ons of the bill and we.hope that people will state'tﬁeir preferences
on these, We have annotated the bill to explain the way in which its drafted.
We hope thatthqs will help elicit useful comment.

The draft bill is intended- to replace Parts 1, 2, 3 and 5 of Schedule 2

. of the Constitution, a course of action evisaged by Section 20 of the

Constitution,

The draft bill does not cover the role of custom in the criminal law.
This matter isdgealt with in Section 7 -of the Native Customs (Recognition)
Act, 1963, The Commission will issue a working paper on this topic in
due course. -



CHAPTER 2 - THE ANNOTATED. BILL

The draft bill is set out below with each section annotated.
Alternative drafts of some sections are provided. The Commission would
. be grateful comments on the general approach of the bill on the sections
themselves and on the policy reasons behind the sections.

The -bi11 is intended to help the development of Papua New Guinea's
own common 1aw and to set out how the courts and therefore the practitioners
and members of the public find the law. The way the biTl is intended to work
is briefly summarized below.

When any legal question arizes the first step is to look at'the
written law ie .the Constitution, Organic laws, Acts of Parliament and sub-
ondinate.legislht1on. -If the written law does not provide the answer then
-one looks to the rules of underlying law already developed. If tﬁey do not
provide the answer, then the next step is to look at what are called in the
bill, the sources of the underlying law. The first of these is customary
law which must be applied unless it is inconsistent with the written law or
contrary to the National Goals and Directive Principles, Basic Social Obliga-
tions and basic rights set out in the Constitution. The second source is the
common law of England, this source can be applied only if customary law is
inapplicable. Furthermore English common law shall only applied if its
consistent with the written law, the National Goals and Directive Principles,
Basic Social Obligations and basic human rights and is applicable to the
circumstances of the country., A rule taken from one of the sources, becomes
part of the underlying law.

If the sources of law cannot supply an appropriate answer, then the
courts have the power to formulate an appropriate rule as part of the
underlying law. In formulating these rules, the courts are to take into
account the National Goals and Directive Principies, Basic Social Obligations
and basic human rights. They can draw analogies from the written law and
' customary law and may consider the law of foreign countries.

"=

........



kN

~aly

T

5.

Once rules of -the underlying law are made either by application
from'the two sources or by formulation, the Local and District Courts are
bound to follow these. The Supreme and National -Courts will also follow
them unless they consider that they have become inappropriate to the
circumstances of the country. If either the Supremé or the National
Court considers that a rule of the underlying law has become inappropriate
they have the power to formulate a new rule of the underlying law.

The bill also provides that when the courts are interpreting the
written Taw they shall take into account customary practices and local
perceptions. B
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12.
13.
14.

15.
16.
17.
18.
19.

- (LAW REFORM COMMISSION DRAFT)
T_HE-INDEPENDENT STATE. OF PAPUA NEW GUINEA
No. of 1976
Underlying Law Bill, 1976
ARRANGEMENT OF CLAUSES

PART I - INTRODUCTORY.

Interpretation.
Abolition of Royal Prercgative.

“PART Il - UNDERLYING LAW.
Livision 1 - Sources of wnderlying law

Sources of Underlying law.
Application of sources of underlying law.

Division 2 - Development of wnderlying la

Duty of courts within the National Judicial System,
Application and formulation of the law.
Development of the underlying law.

Remedies.

Evidence and information.

Division 3 ~ Review

. Review instituted by hief Justice.

Review instituted by Law Reform Commission.
PART Il - CUSTOMARY LAW.

Duty of Counsel in relation to customary law,
Ascertainment of customary law,
Conflict between different regimes of custamary law.

PART IV - PRECEDENT.

Res Judicata.
Rules of precedent.
Conflict of precedent.

Status of decisions of foreign and pre-independence courts.

Prospective over-ruling,
PART V - INTERPRETATION OF WRITTEN LAWS.

Interpretation of written laws.
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(LAW REFORM COMMISSION DRAFT)

THE INDEPENDENT STATE OF PAPUA NEW GUINEA

A BILL
. . for
T e
| entitled

Underlying Law Act 1976

Being an Act t6'= _
s b " (a) state the sources of underlying law; and” _
T{b) provide for the formulation of rules of the. '+
underlying law; and

(c¢) provide for the development of the underlying
law;

and for related purposes.

MADE by the National Parliament to come into operation in accordance with
a notice published in the National Gazette by the Head of State,
acting with, and in accordance with, the advice of the Minister.



ANNOTATIONS
Section 1 - INTERPRETATION.
1. . The interpretation section defines or describes the terms

in constant use throughout the-pest of the bill. Because a term does
not have to be defjned every time it is used, the sections of the bil}
can drafted be more simply.

2. Subsection (2} sets out the rules for deciding whether a
person is a member of a community. This is important for Section 14

of the bin.
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1.

INTERPRETATION.

(1)

(2)

In this Act, unless the contrary intention appears -~

"Chief Justice'' means Chief Justice of Papua New Guinea.

"common law means the principles and rules comon law
and equity of England.

"eourt" means a court within the Nat:».onal Jud1c1a1
System.

"customery law" means the customs and usages of 1nd1genous
inhabitants of the country existing in relating to the ~
matter in guestion at the time when and the place in
relation to which the matter arises, regardless of
whether or not. the custom or usage has existed from
time irmemorial.

"Deputy Chief Justice' means’ Deputy (tiief Justice of
Papua New Guinea. e
"Judge" means the Chief Justice, the Deputy Chief Justl(:e
:a judge or an acting judge of the National Court of
Justice, .
"aw of foreign country" includes the principles and
rules of common law and.equity of Fngland.
"Nationsl Court" means the National Court of Justice.

"Supreme Court" means

the Supreme Court of Justice.

“written law' means the Constitution, Organic laws,
Acts of Parliament, laws made or adopted by or under
the Constitution, subordmate leglslation made under
any of those laws :

{a)

(b)

For the purposes of this Act -

a person is a menber of a cawmmity if he adheres

to or has adopted the way of life of the commmnity
or has been accepted by that commmmnity as one of -
themselves irrespective of whether the adherence,
adoption or acceptance is effective either generally
or for particular purposes.

a person ceases to be a menber of a cammmnity if he adopts
the way of life of. another commumity or is accepted by
some other commmity as a member of that cammnity.
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Section 2 - ABOLITION OF ROYAL PREROGATIVE.

~ Under the Schedule 2 of the Constitution much of the Royal Prerogative
could become part of the underlying law. ‘

The draft Bi1l makes it clear that the Royal Prerogative cannot become
part of the underlying law. The Royal Prerogative are thoSe'ébwers which
the Queen of England can exercise without reference to Parliament. These
powers were developed many centuries ago when the Kings of ‘England were
virtual dictators. They could do what they 1iked because the Parliament
was tooc weak to control them. However the English Parliament asserted
its supremacy in the 17th century after the English Civil War in which
the main issue was whether the King or the Parliament was the more
powerful. Since the 17th century the powers of the monarchs of England have i
slowly diminished. The present Queen of England, Queen Elizabeth II, is a )
ceremonial Head of State, but she does have a number of powers based cn
the Royal Pferogative which she could use.

If these powers became part of the underlying law of Papua New Guinea, -
they would give the Government a source of power outside the Constitution.
This is entirely contrary to the concept of Papua New Guinea as a parliamentary
democracy operating under a constitution in which it is clear that all three
arms of Government have clear limits to their powers. The Parliament is the
supreme arm of the Government and the Executive, which is USUa11y calied
the Government, is responsible to the people through Parliament. The
Government is intended to have only those powers given to it by the Constitution
or by the National Parliament. '

o Some aspects of the Royal Prerogative, such as the prerogative of mercy,
have been incorporated in the Constitution,

A final reason for excluding the Royal Prerogative from the underlying
Taw is that if there are enormous uncertaintes and ambiguities in the law
on the Royal Prerogative and there is always the chance of revival of long
dormant rules of the Royal Prerogative that have not been used for centuries
in England.
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2. ABOLITION OF ROYAL PREROGATIVE.

. Notwithstanding the provisions of this Act or of any
other law, it 1s declared that the rules of common law of England
known as the Royal Prerogative are not a source’ of t'he underlymg

law.
Alternative formulation

Restate section 3(1) as follows -
(1) The sources of the underlying law a.re -

{(a) the custcmary 1aw and

{b) the common law inforce:in England immediately
before 16th Septeuber, 1675, excluding that
part of the common’ 1aw lmown as the Royal
Prercgative. :

i}
£,
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Section 3 - SOURCES OF UNDERLYING LAW.

1. The word "sources" is used to indicate that custom and the
common law are not by themselves the underlying Taw, but provide the sources
from which the underlying 1law is to be derived. This helps to indicate the
idea that the underlying law is to be developed to suit Rapua,Ne@fGQinea
conditions. It is not to be simply a collection of'brincipTes aﬁdaru]es
adopted from elsewhere.

2. The term "customary law" is used throughout the bill, but it is -
defined in the same way as a "custom" in the Schedule of the Constitution.
That definition is in typnderived from the definition of "custom" in the
Native Custom (Recognition) Act, 1963.

3. Setting a specific date - and Independence Day, 16th September 1975
is the most appropriate one - for looking at the common law of England, is
a matter of convenience. Alternative A, would allow the courts to take
into account developments in the common law after 16th September 1975 with
a view to incorporating them into the underlying law,

This formulation reduces certainty without adding much because under
section 7 of the bill, a post-Independence development of the common law of
England could be incorporated into the underlying law by the courts formulating
a new rule of the underlying Taw in its terms.

4. The need for subsection (3) arises from the implications of the N
decision in Booth v Booth (1935) 53 C.L.R.1, in which the High Court of
Australia held that a statutory modification of the common law became part
of the law of Papua New Guinea by virtue of the reception of the common law,
and thus threw into considerable doubt the status in Papua New Guinea of '

English legislation not otherwise adopted in this tountry. There has been
much controversy as to the efTect of Booth v. Poctk, and there have been
decisions which oppose its approach such as Murray v. Brown River Timter lc.
Ltd. [1964) P. & N.G.L.R. 167, and which support it such as Fe cokne [1971-72)
P.&N.G.L.R. 110.
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Section 3 {Continued)

The problem to be solved is what parts of the common law should be
sources of the underlying law and in what form? The.choices are -

(a} A1l the common law of England that has ever been in force
up to 16th- September 1975 regardless of any statutory modifications or repeals.

(b) Those parts of the common Jaw that were in® force in Eng1and
immediately bhefore 16th September 1975, not 1nc1ud1ng those parts of the
common law that had been repealed by statute, before that date, but

“including in their wnmodified form those parts.of the conmen.law which

i t

had been modified by statute in England

{e) Those parts of the common law that were in force in England
immediately before 16th September 1975, not including those parts of the
common law repealed by statute in England before that date but including,
in their modified form, those parts of the common law whith had been modified
by statute in England.

Choice (a) is reflected in subsection (3) whilst choice (b) is reflected
in alternative B. Choice (c) is a restatement of the Booth v Bocth decision
which introduces undertainties about what English modifying statutes are
in fact adopted. Choice {a) leaves fewer gaps in the ‘common. law- source
of the underlying law but it leaves availablé for considérafion many
archaic common law rules which have been manifest. Choice (b} is far from
perfect, and whilst it;oyercomes most of the.disaéyeﬁtageéupf choices (a)
and (b) it creates its own problem of reqeifihg research -tg' discover the
exact nature of certain common law rules before they were modif?ed‘by statute.

There are problems with the present statement of the law in this area
found in Schedule 2.2 The common law of England is adopted in the state it

~was in immediately before 16th September 1975, but the Schedyle 2.2 (3)

goes on to say notwithstanding.any revision of it by any statute of England.
Schedule 2.2 (3) is unnecessary and the word “revision" in it raises the
problem what does it mean? [oes it mean bcth "modification" and the “repeal”

or does it mean only "medification”?
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3. SQURCES OF UNDERLYING LAW

(1) The sources of underlying law are -

(a) the customary law; and
(b) the camcn law .in force in England .
irmediately before 16th Sertember, 1975.

(2) Custcomary law shall be applied with the qualifications and
subject to the conditions set ocut in this Act.

(3) The principles and rules of the common law shall be applied
notwithstanding their modification or repeal by a statute in England,
unless the modifying statute has been adopted in Papua New Guinea. _

Alternative formulations

Ao (1) The sources of underlying law are -

(a) the customary law; and
(b) the camon law and equity as currently in
force in England. .

B. (3) The principles and rules of camon law shall be applied
notwithstanding their modification by statute in England, unless the
modifying statute has been adopted in Papus New Guines.

(4) For the avoldance of doubt it is declared that the principles ‘i
and rules of camon law repealed in England by legislation before 16th
September 1975 are not part of the cammon law for the purposes of this
Act.



15 -

Section 4 - APPLICATION OF SOURCES OF UNDERLYING LAW.

1. The section applied provides that ruies'df'tuétbmary law or the
common law are not-appliéd aitomatically. Both common 1aw and customary
law are sources of the underlying law, rather than the underlying law
itself. They have to satisfy cﬁgtain_qonditions before. they become
part of tﬁﬁ underlying law. As regards the cémmon }awﬂfthé 5doption
on the basis of certain qualifications is understandabié; and needs
Tittle justification.

2. The section also sets out the qualifications on the application
of customary law. Before these qualifications are discussed, it.may be °
helpful to set out the perspective on.customary law which has influenced
the draft.

The unwritten law of a community is determined by its socio~-economic
characteristics. As these characteristics change, the law also changes
to reflect the changes in society. Whilst the nature. and rules of the
law may also affect the pace of change, it would be correct to say that
it is the socio-economic characteristics, and in particular the level of
technology the community employs, that have a decisive influence on the law.
Many of the features of the customary law of the communities in Papua New
Guinea rise from the nature of the economies of these communities, and the
relationships of dependence, co-operation or hostility among- its members or
vis-a-vis members of other communities are in significant ways influenced
by economic factors. Another .influence on the law-is: the nature: of  the
relationship of a local society to the larger national and.international
comunity, in particular, the ways in which its economy=15&tied5£o that
community, e.g. the penetration of cash cropping, the system of marketing,
the nexus between the rural areas and the cities. In-all these aspects,
considerable changes are taking place in Papua New Guinea. - Often the law
accommodates itself to these changes, but sometimes it lags behind. them, and

Favey

o ’

occasionally it acts as a brake on these changes. What‘shaula be the: policy
in this regard - '
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Sectfon 4 - (Continued)

(1) should it facilitate these socio-economic changes by
repealing the old law and enacting new ones more conducive
- to certain kinds of changes? or,

(ii)  should it seek to prevent the socio-economic changes by
-entrenchinn the fustomary iaw, or

[

(iii) should a selective approach be adopted, so that some’changes
are encouraged, while others are discouraged?

The Constitution has adopted the selective approach. In chapter II
of its report, the Constitutional Planning Committee said -

The process of colonization has been like a huge tidal wave. It
has covered our land, submerging the natural life of our people.
It leaves much dirt and some useful soil, as it subsides. The
time of independence is our time of freedom and liberation.
We must rebutld our society, not on the scattered good soil the
tidal wave of colonisation has deposited, but on the solid foundaticns
of our ancestral land. We must take the opportunity of diggirg ur
that which has been buried. We must not be afraid to redisccver
our art, our culture and our political and social organizations.
Wherever possible, we must make full use of our ways to achieve cur

~national goals. We insist on this, despite the popular belief that

the:bnly viable means of dealing with the challenges of.lack of
economic development is through the efficiency of Western techniques

.and institutions,

89. We should use the good that there is in the debris and deposits
of cclonizationy tc improve, wuplift and enchance the solid foundations of our
~social, politicul ard ezomomic sysiems. The undesirable aspects of-

Westerw ways and instilutions should be left nside. We recognise
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Section 4 (Continued)

that some of our own institutions impose econgtraints on our
vision of freedom, liberation and fulfilment. These should
be left buried if they camot be reshaped for our betterment.

The National Goals and Diréptiye Princﬁp?es_spell out the.areas for
consolidation and theld{tectiong for change, and these have clear implications
for the future of customary Taw. While the basis of our development
must be traditional vaides and practices, the National Goals recognise
that some of these values and practices are incompatible with the
desired goals, e.qg. equa) rights for women.

Subsection (1) provides that customary law shall apply unless it is
inconsistent with written law, the National Goals and Directive Principies
and Baéic Social Obligations or the basic rights guaranteed by the Constitu-
tion. These qualifications are different from the present restrictions on
customary law. Under Schedule 2, custom is inapplicable if it is inconsis-
tent with the law, or if it is "fepugnant to the general principles of
'hhmanity". The draft removes that qualification as well as the "repugnancy",
"injustice" and "public interest", qualifications in section 6 of the Native
Customs (Recognition) Act, 1963. These qualifications are vaque and can
be used by a court unsympathetic to customary law to exclude unduly its
application. If the application of customary law is made subject to the
National Goals and the basic rights (it is subject to the latter anyway}, this
should ensure the necessary and adequate safeguards. '

Subsection (2} provides the conditions for the application of the
common law. Conditions (a)-and (b) are the same as provided'in Schedule 2.2
(1) of the Constitution but (c) and (d) are new. But the subsection changes
the emphasis. Under Schedule 2.2 {1) of the Constitution, the common law
js "applicable unless", the draft provides that it "shall not be applied
unless". The draft thus removes ‘the presumption that the common law of
England is appropriate to the conditions of Papua New Guinea. It also makes
it clear that the courts must consider applying customary law before éhey
consider applying the common law of England.
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Section 4 (continued)

Subsections (3) and (4) reinforce the points made above. If a court
does not apply a rule of customary law, it has to justify its refusal
by showing-clearly why it thinks that the rule should not be applied.
If it does apply a rule of the common law, it h;élto ju@gifi the
application. At present the courts seldom diséussAif_thé ﬁd]é of the
common law they apply is appropriate. They blandly state that it is.
In some of these cases if the implications of the rule were analysed in
terms of the National Goals and Directive Principles, it may well be found
unsuitable.

Subsect%ﬁn (5) is a statement of logic. Once a source of the underlying
law is applied, it is incorporated into the underlying law. The underlying
law can be varied at a later date if it is not appropriate to the
circumstances of the country, see section 7.
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4. APPLICATION OF SDURCES OF UNDERLYING LAH

(1)

(2)

(3)

Customary law shall apply unless ~

(a) it is inoonsistent with written law; or .

(b} its enforcement would be contrary to the
National Goals and Directive Principles and
Basic Social Obligation established by the
-Constitution;: or - -

(e) its enforcement would be contrary to the basic.
rights giaranteed by Division IXI.3 (Basic.
Rights) of the Constitution.

The common law shall not be applied unless -

(a) it is consistent with written law; and

(b) it is applicable and appropriate to the

' circumstances of the country; and

(e) its enforcement would not be contrary
to the National Goals and Directive Prineciples
and Basic Social Obligations established by the
Constitution; and '

(d) its enforcement would not be contrary to the
basic rights guaranteed by Division III.3
{Bastie Rights) of the Constitution.

A court whicﬁ I:efuses to apply a rule of customary law

shall give reasons for its refusal in temms of Subsection (1) (a), (b)

and (c).

(4)

A court which applies the camnon law shall give reasons for

the application in terms of Subsection (2)(a), (b), (c¢) and (d).

- (5)

Customary law and the cammon law applied under Subsection (1)

and (2) respectively shall became part of the underlying law.
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Section 5 - DUTY OF COURTS WITHIN THE NATIONAL JUDICIAL SYSTEM.

e

The:section statesrihe geﬁefai-duty of thé courts to develop the
underlying law. It fo]!ows the prov151ons of the Schedule 2.4 of the
Constitution, except that it omits the- words "from time to time" and the
words "except in s0 far as 1t wou!d not be proper to do so by judicial
act" at the end of the sect1on. The f1rst omission is made because the
words seem redundant, but there is -no harm in retaining them if it is feared
that the courts might "freeze" the underlying law prematurely. However
this matter is best taken care of by liberalising the rules of precedent.
The second omissian is redundant but it may provide an excuse for a
court unwi31ing to discharge its law making responsibility under the bill.
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DUTY OF COURTS WITHIN THE NATIONAL JUDICIAL SYSTEM.

It is the duty of all courts in the National Jud.1c1al
System, and expecially of the SupremeCourt and the National Court,
to ensure that, with due regard to the need for consistency,
the underlying law develops as a coherent system in a wanner

- that is appropriate to the circumstances of: ‘the country.
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SECTION 6 - APPLICATION & FORMULATION OF THE LAW.

1. This is the key section of the bill. It lays down the manner
in which the law is to be applied. Written law takes precedence. If
there is no written law dealing with the issue, then the underlying law,
Papua New Guinea's OWN common Taw, is applied. 1fjno’ruleééf'the_gnderTying
Taw deals'wfﬁh‘the jssue,- then the .common law is looked to.. If either the
customary law or the common law are applied, then the rule applied becomes
part of the underiying law. If neither the customary law nor the corrion
Jaw is applied, then the court may formulate an appropriate rule to become part
of the underlying law. Formulation of rules of the underlying law is dealt
with in Section 7.

2. The section is also important because it determines the relationship
between common law and custemary law, and aims to reverse the existing
situation. Under the section, customary law will become the primary source
of the underlying law and common law, the secondary. The general presumption
is that customary law is to be applied, and the common law applies by
way of an exception. The common law is to be applied only if -

(a) the parties intended that law to apply; or

(b} if the transaction or matter in question {e.g. judicial
remedies against administration action) is not known to
the customary law; or

{e} there is no relevant rule of customary law which can be
applied by analogy.

It is intended under (c¢) that the courts will have to consider whether
there are principles or rules of customary Taw which can be modified and
extended to the matter at issue before they turn into the common law. The
first exception to the application of customary law is intended to deal
with, such things as transactions between expatriates, or large scale

-_; .
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Section 6 (continued)

commercial transactions which the parties want to be governed by the
common law. It is possible that this exception may be:used: to restrict
severely the scope of customary laws and: to: bring particuldr matters- .
unjustiy within the ambit of the 'aw contrary to the spirit of the bill.

A . s

3. The proposed relationship between the common-law.and customary
law reflects what is implicit in “directive" parts of the Constitution,
It will, no doubt, be argued that the aspirations of the draft bill are
out harmony with the economic and social developments.of'the country, the
development of the "modern" commercial sector of thé"community.in particular.
It is true that to a significant extent, the continued viability of
customary law will depend on the manner in which it can be developed, and
adapted to changing needs and conditions. The draft entrusts responsibilities
to the judiciary in this respect, but even if the courts fulfil that
responsibility constructively and imaginatively, other forms of action {e.q.
legisTation) may be necessary to ensure that proper recognition and
development of customary law.

4, Subsection {4) provides that if a court finds that there is no
rule underlying law alreddy in existence and there is no rule of either the
customary law or the common law that is applicable to the matter before it,
then the court is to formulate an appropriate rule of the underlying law.
The section sets out the criteria by which the new rule is to be formulated.
It follows closely the provisions of Schedule 2.3 of the Constitution, but
differs from it in the following respects -

(a} it permits the courts to look at the laws of any
other country, not only those which have a legal system similar to
Papua New Guinea. What is a"similar legal system"? It is not easy
to determine what a "similar legal system" is, and there is a
danger of being attracted by superficial similarities. A more
relevant criterion than similarity of legal system is the similarity
of social, economic and political policies, and there is no reason
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Section 6 (Continued)

why our courts should not Took to progressive Third World
countries which.may;, foriexample, have civil law systems of law.

~(E) t omits the reference to the decisions of the courts
who exercise or have exercised jurisdiction in this country. These
decisionsrare.dealt with in sections 17 and 18.

(2).. it omits the reference to-the "circumstances'of the
countey from: "time to time", as such a provision seems redundant.
Such a requirement is inherent in the notion of "appropriate".
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6. APPLICATION AND FORMULATION OF THE LAW,

(1) In any proceedings where the written law does not apply,
the court shall apply the underlying law.

£2) - If the underlymg Jaw does not dpply to the subgectmtter
of the proceedmgs then the customary law shall apply. unless -

(a) the court is satisfied that the partles
intended that customary law should not apply
to the subject-matter of the proceedings; or

) the subject-matter of the proceedings is
unknown to customary law and cannot be resolved
by analogy to a rule of customary WJ.thout causing
injustice to one or mbre of the parties.

(3) if neither the underlying law nor the customary law apply to
the subject-matter of the proceedings, then the court shall consider applying
the camon law under the criteria set down in Section 4 (2).

(4) If none of the underlying law, customary law or the common
¥ law apply to the subject-matter of the proceedings, the court shall formulate
a rule of the underlying law appropriate to the circumstances of the country
having regard to -

{(a) the National Goals and Directive Principles
and Basic Social Obligations established by
Constitution; and

(b) the basic rights guaranteed by Division 111.3
(Basice Rights) of the Constituticn; and

(e) analogies to be drawn from relevant wr: tien
law and customary law; and

s
il

(d) the law of foreign countries.

{(H) Customary law shall not cease to apply by operation of Subsection
(2)¥(a} if the court is satisfied that a parry to the rutter intended to avoid,
for an unjust purpose, the consequences of the custamary law, :
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SECTION 7 - DEVELOPMENT OF THE UNDERLYING LAW.

1. The draft bill is bﬁsed on the premise that the nature
of society in a cpuntry‘ghapges:qégr.time and that the law must change
with it. Rules ofithegunder]ying-Taw-abpropriate in one-peribd”méy well
be inapproﬁrigtelin anqghgrjperiqqt,;This section empowers the Supreme
and National Courts to*rep}ace‘inappropriate rules of the underliying law.

2. This section covers what was intended by the constitutional
draftsmen in his constant references to "from time to time" in the
Schedule 2 of the Constitution.

"
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DEVELOPMENT OF THE UNDERLYING LAW.

Where either the Suprane Court or the National Court.

. con51derq ‘that a rule of the underlying law is no lonper appropriate

to the circumstances of the country, it-may formulate a new rule,
appropriate to the circumstances of the country, as part of. the

" Uhderlying Taw, having regard to -

(a) the National Goals and Directive Principles
and Basic Social Obligations established by
the Constitution; and

(k) the basic rights guaranteed by Division III.3
(Basie Rights) of the Constitution; and

“(e) analogies to be drawn from relevant written
law and customary law; and

{d) the law of foreign countrioes

£y
#i
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SECTION 8 - REMEDIES.

The section is intended to assist in the development of a
Papua New Guinean common law by allowing remedies from both sources
of the underlying law, customary:]aw and Eﬁglish commpn law, as well
as from statute law to be used by the courts. The section;by clear
implication empowers the courts to develop new remedies where these
appear desirable. ' - . |
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REMEDIES.

In any proceedings before a court, where the remedy

sought’ is based on the underlying law, the court may grant any
remedies that are available under elther source of the wnderlying

_ law or under a formulated rule of the underlying law,
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SECTION 9 - EVIDENCE & INFORMATION.

There is no comparable provision in Schedule 2 of the Constitution.
Since the -draft bill p]aces so much emphasis on a creative judicial
proéess. and requires the court to take into account social and policy
considerations, 1t is important to ensure that the parties befcre a
court are free to produce arguments, data and opinion on points which
are neither matters of fact nor law. It is probable that under existing
law, such arguments, etc. would be inadmissible.
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EVIDENCE AND INFORMATION.

If in any proceedings a court is considering vwhether -

(a)
(b}

(e)

to apply a rule of custamary law; or

to apply a principle or rule of common law
or equity of Epglend; or .

to formulate a rule of the underlying law,

the part:uis in the proceedings shall be pexmitted to bring evideam
or information to help the court to decide;

(a)

. (b)
(e)

(d)

whether it should apply a rule of custmary
law; or

whether it should apply the common law; or

whether it should formilate a rule of the underlying
law; and

the manner in which 2 rule of the custcmary law or
underlying law should be formlated.
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SECTION 10 - REVIEW INSTITUTED BY CHIEF JUSTICE.

1. The purpose of this section is to enable the judges to keep

under review the deve]opmentAof the underlying law to. ensure that it is
consistent and in conform1ty w1th the prov1510ns of the Bill. Schedule 2.4
of the Constitution places "the Judges “under a ‘duty to see the underlying
law develops as-a.:coherent system of 1aw appropr1ate to the circumstances
of the country. -

ﬁﬁﬁy-pag‘- The section 6Qgrates_in a different way, however, from Schedule

2.3(2) of the Constitution: < In effect the section requires the magistrates

to refer decisions. they make involving law development to the Chief Justice.

If the Chief Justice or his brother judges consider the decisions ought to

be reviewed, then a review will take place. S

2+t 37 dehedule 2.3(2) of the Constitution requires the lower courts to

refer a law deve]opment 1ssue to the Supreme Court for decision. [f this

requ1rement Was’ fo1]owed o ‘the Jetter, the Supreme Court would bte flooded

with references. The judges can keep proper control over the development .

of the law consistent with the duty imposed on them by section 5 of the

bill if they are given the power of review set out in this section,

4. The section allows the judges to consider the fornulated rule of
underlying law in its context rather than in abstract as proposed by Schedule
2.3(2) of the Constitution. The approach in the bill also saves a protracted

adjournment whilst the issue is prepared and argued and then decided bty the
Supreme Court.
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106. REVIEW INSTITUTED:BY. CHIEF JUSTICE. ~ Lo

(L) If a court other that the Supreme Court or National Court
makes a decision under Section 6 the court shall, forthwith, send a copy
of the decision to e

(@) . the Chief Justioe, and . |
(). the an of the law Reform Ommiss:l.on. LY
(2) - 'The Chief.Justice 'shan consider the decision and if he

considers that it should be reviewed, he shall, within 40 days of receiving
it, refer to it the National Court and call uypon the parties to the

: proceedings and such other persons as he considers appropriate to present
. arguments as to the appropriateness of the decision.

(3) If the N&tlonal Court cha.uges the decision it shall state
what it considers to bé the appropriate rule of the underlying law to dispose
of the case.

(4) . If the National Court changes a decision in the exercise of
its powers umder Subsection (3), a person aggrieved by the decision of the
National Court may appeal to the Supreme Court within 40 days after the
decision in question or within such further peried as is allowed by a judge
upon application made to him within that period of 40 days and the appeal
shall be oonducted as if it was an appeal under the Supreme Court Act,

1975,
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SECTION 11 - REVIEW INSTITUTED BY LAWK REFORM COMMISSTON.:

1. The Law Reform Commission has .a Spec1a1 respons1b1!1ty under

Schedule 2.14 of the Constitution" to investigate and’ report to ?ar11ament

and the National Executive on the development and on the adapt1on to

the circumstances of the country of the under1y1ng law and ofi ‘the appropriate-
ness of the rules and principles  of. the underlying:Taw:ito the ‘circumstances

of the country from time te time.” The Commission also has the power under
section 19 of the Constitution to challenge in the Supreme Court the
constitutional validity of any law or proposed 1aw. v

It is consistent with these powers for the Comnission EﬁfhaVé:bdwer to monitor
developments in the underlying law and to test in the National Court those P
dec1s1ons which 1t considers nconsistent with the proper deve]opment
- of the underlying law. R

'2,- Subsection (1) requires the.reference to’ be- made Within 40 days
of the Chairman of the Commission receiving the dec1s1on He must consu]t
with his fellow commissioners before a- reference could be made: S

3. Subsection (2} requires the Chairman of the Commission to
argue any reference he makesto the Court and he may,with the leave
of the Court, ask other people he thinks will help to appear on the
reference.
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RIVIEW INSTITUTED 8Y LAW REFORM FOMMISSION.

feur
pour

{1),.. ¥Where the Chairmman of the Law Reform Commission receives a
copy of ‘a’ decision made under Section 8, he shall consider the decision
and if, ;after consulting the other meubers of the Law Reform Canmission, he
believas the decision to be inconsistent with the proper deévelopment of
the underlying law, he may, within 40 days of receiving the decision,
refer it to the Naticmal Court for review and d¢all upon the parties to _
the pmoeed:lngs ta present arglmnm’ -a5:to- the: appropriateness of the
de&ision -

Ve L Lo

(2) The Chairmmn of the Law Reform Commission shall appear or
be represented at a review instituted by him under Subsection (1) and may,
with the leave of the Court, call upon other persons to make submissions to
the Court In relation to the decision.

(3) If the National Court changes the decision it shall state .

what it considers to be the appropriate rule of the .underiying law to dlSpose

of the case.

(4) If the Mational Court changes a decision in the exercise of
its powers under Subsection (3), a person aggrieved by the decision of the
National Court may appeal to the Supreme Court within 40 days after the '
decision in question or within such further period as is allowed by a- judge
upon application made to him within that period of 40 days and the appeal
shall be conducted as if it was an appeal under the Supreme Court Act,
1975.
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'SECTION 12 - DUTY OF COUNSEL IN RELATION TO CUSTOMARY LAW.

¥

s Lf customary law 15 fo be the priméry’source of fhe uqderlyfng Taw

researching customary law ahd bring*lng Ethe elevant rules of 0 Ca TEEE
customary 1au to. the. attent*lon bfthe’ courts” Discovering’ the'custpmapy
law 1s a painstaking business and we bel‘leve that counsel should be p1aced
under a duty to encourage them in this difficul t but creative task.

no7

oxert
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12.  DUTY OF COUNSEL IN RELATION TO CUSTOMARY LAW.

Counsel appearing in proceedings in which a guestion of whether
customary law applies arizes are under-a duty to assist the court by calling

evidence and’ obtaining information and opinions that would assist the
court in determining - :

_(a) -~ the nature of the relevant rules of customary
law; and

(b) whether or not to apply those rules in the
proceeding.
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SECTION 13 - ASCERTAINMENT OF CUSTOM.

1. The section provides the manﬁer in which customary law may be
proved. It differs from section 5 of the Native Customs {Recognition)
Act, 1963 by providing that customary law should be a question of law,
not of fé;tlLi.e. that the courts should take judicial notice of
customary law. However it is unrealistic to expect that all the courts
will have knowledge of, or ready access to knowledge of customary law,
thus the section provides for a variety of ways of ascertaining customary
law.

2. Subsection (3) is intended to overcome the limitations on
accepting fresh evidence that the Supreme and National Courts may impose
on themselves. " A hint of such Timitations is contained in the pre~Independence
case R v Ivoro [1971-72) P & N.6.L.R. 374 at 379.

&
t



13.  ASCERTAINMENT OF CUSTOMARY LAMW.

£¢ AT
(1) Any . question as to the existence or content of a rule of.,
customary law is a question of law and not ‘a questlon ‘of fact:

M i TE g IR
T4 YRS TR .-"-*.-‘g.

v A J -

(2) When detenmninz, A question as.tor thecexa;stem TS m‘htent
of & ritle of customary law, the court shall consider the. squlssmns‘i By E

mdebyoronbehalfofthepartlesandmay~ '_ L e nal

4
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{a) refer to cases, books, trea.t1es reports
or .other works of reference and )

(b)  .Tefer to statements and. déclarations'of = ®
customary law made by local, provinecial . . ‘..~
or other authorities in accordance with -
any law empowering them to:pike such ¢
statements and declarations; and .

{(¢) - consider evidence and information concerning
the customary law relevant to the proceedings.
presented to-it'by a person whem the court is
satisfied has knowledge of the customry law
relevant to the proceedings; and

(d)  of its own motion obtain evidencé and -information
and obtain the opmlons of persons -as it thinks
fit. , A

(3) - Notwithstanding any provision in any other law, when a court
is hearlng sn appeal or conducting a review and is .considering a question of
customary 1aw, the court may make further enquiries into custemary law by
exerclsing the powers set out in Subsection (2). _
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SECTION 14 - CONFLICT BETWEEN DIFFERENT REGIMES OF CUSTOMARY. LAW.

1. When the court has decided to apply customary law, a further
question will arise in a number of cases,which customary law? The parties
may belong to different ethnic communities with different rules of customary
law, or the parties may live in an area where their own 1aw does not apply.
It 1s therefore necessary to provide ru?es to choose from the different
systems of customary law. In order to. stimu]ate comment on this section,
the 1ssues involved in it are set out below -

(2) Rules of conflict of law are difficult to draft
and difficult to apply, especially as it 1s in the Tower courts
that cases requiring their application will most often arise.
The choice ﬁay-begﬁefweeh-a'set of detafled rules or a general
direction to the courts to apply the System of customary law
that it thinks.will do justice in the case. It is the latter
approach which is adqpﬁéd in the mhtive-Ckstawe (Recognition) Act,1963.

()  There 15 also the problem of definition. Who is to be
subject to cestomary law? 'Should only a ﬁerson born into a community
be subject to fts customary law? Should the customary law of community
X be applicable to a person who, although born into community Y, has
Fved for a number of years among community X - subject perhaps to
& further condition - that he has adopted the way of life of commun1ty
X or been accepted by them? Should an expatriate be deemed subject
to the customary law of a community on similar conditions? Should
¥t be possible for a person to move out of the system of customary law
of a community on similar conditions? Should it be possible for a
person to move out of the system of customary law into the commen law
e.g., by adopting the 1ife style of expatriates? Should the law permit,
but discourage such trends? There will be increasing migration of
people within Papua New Guinea, and greater contact between persons
from different parts of the country. There will also be great social
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SECTION 14 {Continued)

and eccnomlc changes in pe0p1e s life eSpec1a]1y in the urban e i
areas. How far should the conflict of law rules anticipate and
provide for these changes?

(Q} It 15 poss1bTe to dea% w.th conflict of laws. problems
in many ways. AA rule .cans be mada tbat asha- genera] ru]e the appli-
cable law is that of the area of Jur15d1ct10n ‘of . the court which

hears the case; or specifying that each person has his own law

which he carries with him and the applicable law is that one of -
parties. Both of these methods have their advantages and dis-
advantages. The first is easier to administer, but the second may
give results more proximate to the expectat1ons of the parties. The
first provrdes greater promise than- the second of the emergence of

a genuine common law of Papua New Guinea.

2.  The draft differs from both these apprdaches, but it ténds to

emphasize the personal law approach in Subsection {1) {a) (b) and (c)
Subsection (1) (d) gives the court a broad discretion to appiy the customany
law it considers appropriate in a wide range of cases. It should be’
remembered that the law relating to disputes of customary land is now found
in the Land Dispute S@ttlement Act, 1975 and so th1s draft bill does not
affect those disputes. '

3. The two formulations of Subsection (2) are iﬁfendé&hfo héﬁb‘iﬁg

court decide what customary law to apply when it is difficu]t to resolve
the conflict. The first formulation is more specific than the aIternat1ve

one.

The a1ternat1ve one gives the court an unfettered dxscretaon to jj'

apply the’customary law it prefers in a s1tuat1on of conf11ct ;: “zﬁwﬁ'f"'
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14.  CONFLICT BETWEEN DIFFERENT REGIMES OF CUSTOMARY LAM. .

(1) Where custamry law 1s applicable to the sub:;ect—natter
of any proceeding the particmlar custmzary law o be applied sh,a,ll be
determined by the follow:lng rules - N » .

{a) where the parties belong to the same community,
the customary law of that ocmmmlty,

- (b) where the partles belong to cammtles w1th
differént rules on the matter, the” custonary
law that the parties intended to govern:the’
matter, or, if no such intention can be
discovered the customary. law that is, in the
opinion of the court, most approprlate to the
matter;

(e) where the matter concerns a question of succass;on,
the customary law of the caommity to which the ’
deceased belonged, except with regard: to:
interests in land in which case the. custam.ry
law of the place where the la.nd is’ sr(:uated
shall apply; : Py ombL

(d) in all other cases the court shall apply the
customary law it 00n51ders most apprcpru.ate to
the particular case.

PR RS RS

. (2) In deciding which customary law to apply mde:r Subsect:.on (1)
(b) and (d) the court shall have regard to - : . DT owesd

' (@) the place and nature of the trapsaction; and ... i o
(b) the nature of residence of the parties;u::i:. :: v 2ae7 0

Alternative Eomulation _ _

PR £ S L

(2) Whem in a proceedings before a court a question arizes at ‘to
which of two or more systems of custcmaty law shall prevail, and the court is
not satisfied on the evidence before it as to that' quéstion, ‘the court shall
consider all the ciramstances of the matter and. shaill adopt that system : i<«
of custamary law which it considers the justice of the case requires.
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SECTION 15 - RES JUDICATA.

1. The section is intended to meke it clear that the Eng1ish
common Taw rule of ree gudzcata s, part of the under1y1ng 1aw, but that
the ruTe may be changed in future 1n Papua New Guinea by statute ‘or by
Judicial deve]opment of the 1aw. Schedule 2. 8 of the Constitution left
the source of. the ru]e of res Judicata un1dent1f1ed and did not state
under what cond1t1ons it was adopted 1nto Papua New Gu1nea '

2. The section differs from Schedule 2. 8(]) by not refer1ng to
1ud1ca] precedent Jud1c1a1 com1ty or the ruTes of pr1vate 1nternat1ona1 1aw.
3.  Part V of the bill purports to set out those rules. Any gaps

that emerge should be filled by the formulation of an appropriate rule
of the underTying Taw if it is considered that the English common law rules
of judicial precedent are not to be transferred to Papua New Guinea.

4. Judicial comity should be left for the development of local rules.
It should be remembered that the members of the pre-Independence Supreme
Court did not consider themselves bound by the decisions of their brothers
and were prepared to differ from them. (See, for example, R v Kakius Isiura
[1964) P & N.G.L.R. 84, Pasul v Robson judgment 818 and Kakore v Sing,
judgment 820}.

5. The rules of private international law are rules of the En§1ish
common T'aw and they should be considered for acceptance in Papua New Guinea
under the conditions laid down in the bil7l,



1

44

15, RES JUDICATA

(1) Subject to Subsection. (c),for the avoidance of doubt, it
is declared that the rule of the common, law of England known as

-re8’ jw:lwata is part of the underlying law.

- (2) 7 Except to the extent et out in this pa.rt nothing
in this part affects the rule of res judicata referred to in Subsection

L.

: (3) Nothing in this section precludes the variation or repeal of
the rule of res judicata by the Supreme Court or the National Court under
this Act or by operation of sny written law.
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SECTION 16 - RULES OF PRECEDENT.

1. It is appropriate that the final court of appeal in any

country is not bound by its own decisions, because the nature of society

in.every country changes over time which means that some decisions that
weré appropriate in one period may be 1nappropr1ate in another " Because
soc1ety is changing so0 rapidly in Papua New Guinea, it is even more
important that the Supreme Court not be bound by its own dec1s1ons

This fact is recognized in Schedule 2.9(1) of the Constitution.

2. . The judges of the pre-Independence Supreme Court did. not consider
themselves bound by the decisions of their brathers. Of course, they did
not refuse to follow each other's decisions except for good reason. It
is appropriate that the National Court develop the same approach. Since

| Young v Bristol Aeroplane Co. Ltd. [1944] KB 718, the Court of Appeal
“in England has considered itself bound by its own decisions. This has

caused a considerable number of problems for that court over the years.

The most recent difficulty to emerge can be seen in Farrell v Alexander
[1976] 1 ALL ER 129. The Engliish rule is entirely inappropriate for a court
with a law development role.

This provision reflects Schedule 2,9(2) of the Constitution but
differs from it by not providing that where more than 1 judge sits on a
case in the National Court has that decision has greater authority than the
dec1s1on of a single judge. That provision could cause considerable difficulties
and the experience of R v Ebulaya [1964] P & N.G.L.R. 200.1in which the 4
judges expressed differing views of most of the issues in the case- shou]d
serve as a warning.

3. .Subsection (3) which is similar to Schedule 2.9(3) and (4) of
the Constitution that the inferior courts are bound by the decisions;O? the .
superior courts This provisions is necessary to assist in the coherent
development of a common law of Papua New Guinea.
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16. RULES OF PRECEDENT.

(1)  All decisions of law made by the Supreme Court are,
binding on all other cowxrts but not on itself.

(2) Subject to Section 17,211 decisions of law of the National

Court arebindingon all other oourt m:cept the Supreme Court and itself.

(3 All decisions of law by 2 court other than the Supreme
Court or the National Court are binding on those courts whose decisions
may be appealed to it or may be reviewed by it.



» SECTION.17 - CONFLICT OF PRECEDENT.

~ This section provides a simple solution to the problem of conffjct
_of precedent than Schedule 2.10 of the Constitution. The section is
consistent with the ideas that the lower courts should have-some law
development powers and that the common law, of Papua New Guinea Shoufd
develop along the lines set by-the National Goals and Directive Principles
and Basic Social Obligations. The section also avojds the delays built
into the scheme set out in the Schedule. '

4
)
PRt
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17,  CONFLICT "OF PRECEDENT.

When it appears to a court that there are more decisions of law
than one which are binding on it by cperation of Section 16 and that,
in relation to the matter before it, the decisions are conflicting,
the court shall apply that decision which appears to it to be most
compaftable with the National Goals and Directive Principles and Basic

Social (bligations.
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SECTION 18 - STATUS OF DECISIONS OF FOREIGN & PRE-INDEPENDENCE COURTS.

1. The section is intended to allow the courts to consider decisions

~ of any courts whether they are courts from a legal system similar to that

of Papua New Guinea or'not. Pre-Independence decisions are to have no
binding-or persuasive effect. This is consistent with the idea that
Independence meant a new start in Papua New Guinea's legal system.

2. The section specifically indicates that foreign or pre-Independence
decisions have neither binding nor persuasive effect in order to allow the
courts to look for helpful solutions to legal problems, without feeling
required to follow or distinguish those decisions. If the post-
Independence courts are to be free to develop a Papua New Guinean common
Taw they must not be fettered by outside decisions which reflect the
perceptions and world-views of other societies.

3. Even if decisions are "persuasive® only, this implies that they
will have to be “considéered" and "rejected" befere the court may formulate

a rule of the underiying law.

4, The section differs in emphasis from Schedu]e 2.12 of the

. Constitution dealing with outside decisions for the reasons set out above.
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18.  STATUS OF DECISIONS OF FOREIGN AND PRE-INDEPENDENGCE COURTS.

Nothing in this part shall prevent a court fram considering the
decisions of foreign courts or the decisions of any of the courts
exercising jurisdiction in Papua New Guinea before Independence but
none of these decisions are of binding or persuasive effect. - -
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SECTION 19 - PROSPECTIVE OVER-RULIMG.

This section is virtually identical with Schedule 2.11 of the
- Constitution, It will help reduce the adverse effect on ind1v1dua'ls
of a changes in the law made by the courts. ‘

P
0 bedhtt
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19.  PROSPECTIVE OVER-RULING.

(1) Subject to this Act, when over-ruling a decision of law
or making a decision of law that is coutrary to previous practice, doctrine
or accepted custam, a court mdy, for & special reason, apply its decision
of law only to situations occuring after the new decision.

(2) In the circumstances described by Subsection (1), a court
may apply to a situation a decision of law that was over-ruled after the
occurence of the situation, or a practiice, doctrine or custam that was
current or accepted at the time of the occurence of any relevant
transaction, act or event.

(3) In a case to which Subsection(l} or (2) applies, a court may
make its decision subject to such conditions and restrictions as to it
seaem just.



o
ot

53

SECTION 20 - INTERPRETING THE WRITTEN LAW, - I

.17 The way the courts 1nterpret the written Taw has considerab?n
impact on the meaning of the Jaw. When the courts decide what factua1

ssttuations the written laws apply to, they also’ 1ntroduce their

perceptions of how the law affects people’s 11fe sty1es behaviour,.

- pérsonal-~and commercia] arrangements, The courts make a 1ot of pol*ry

decisions under the guise of {nterpreting the written law. This is

unavoidable and on many occasions has good effects.

" The Constitution contains a number of prqvjsion.re]afjng to the
interpretation of Acts of Parliament, Section 158(2) requires }he Courts
to give paramount consideration to the dispensation of justice when inter-
preting the laws,

Section 109(4) provides that Acts of Parliament “shall recei ve
such fair, large and liberal construction and interpretation as will best
ensure the attainment of the object of the law according to its true 1ntenf.
meaning and spirit", whilst section 25(3) makes oblique references to the
National Goals and Directive Principles. It provides that where a law can
reasonably be understeood "without failing to give effect to the intention
of Parjiament or this Constitution in such a way as to give effect to the
National Goals and Directive Principles or at least not to derogate them, it
is to be understood, applied or exercised and shall be enforced in that way.

None of these provisions requires customary practices or local
perceptions to be taken into accout when interpreting laws.

2. Subsection (1) 1s intended to avoid the infiltration of foreign
practices and perceptions into the law which happens as a result of the
courts interpreting the written Taw of Papua New Guinea in the 1ight of
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precedents made from other societies.

_ 3. A considerab]e amount of Papua New Guinea's written law has
_been 1mported from Austra11a and England. Subsection (2) allows the
:$courts to look to see how those written laws have-been. interpreted in
their countty of origin But the Subsection ts meant to apply only

‘when the courts are unab]e to Interpret the law. by reference to Subsection

(1)

4. The sectibﬁzﬁi11vnbt affect the‘brevision of the Ihierpretation

{Interim Provieione) Act and 1t will operate only where the words of the
law being interpreted are not clear.
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20, INTERPRETATION OF WRITTENLAWS.

1. When intedpreting any provision of, or any word, expression
or proposition in, any written law, the courts shall, give effect to any
relevant customary practice, usage or perception recognised by the
peqple to be affected as a result of the interpretation.

2, Subject to Subsection (1), when .ini:erpreting any provision
of, or any word, e:q)ressidn or proposition in, any written law, the
courts may consider how the courts in foreign juridictions have ‘
interpreted indentical or similar provisions, words, expressions or
propositions.





