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The Low Reform Commission of Papua New Guinea was established by

the Law Reform Comm1551on Act 1975 and began functlonlng in May 1975.

The Commissioners are -

Bernard Narokobi, - Chairman
Francis Iramu, Deputy Chamrman
Mek Taylor

John Niikare

Riley Samson

Anna Ngtera

Williap Kaputin

Samson Kaipu Acting Secretary to ﬁhe Conmission.

The Commission's Office is on the ground floor of the Development

Bank Building Waigani.. The postal address of the Commission is -

Law Reform Commission,
P. 0, Wards Strip,
Papua New Guinea.-

Telephone: 25-8755/25-8941.

Comments suggestxons and criticism of the proposals in the Working

R SE e

)
Paper are invited and should be submitted before Friday--30th June, /1978.
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BREFACE

The Constitution calls for the adoption and development of our
customafy law as part of the underlying law of our country, the other
part being the common ;aw and equitf of England. The underlying law
will be developed to provide answers where the written law does not
supply a solution to a matter before the court. In our Report on the
role of customary law in the legal system (Report No. 7, 1977) we
propose that customary law should be the primary underlying law of
Papua New Guinea. This is a fundamental reorientation of the adminiw;
stration and'de;élopment of our legal system. Sc far introduced law
has enjoved primacy of application with customary law recognised and
applied to matters before the courts if sucg matters were covered by

a customary law.

In the light of this fundamental redirection of the legal system,
we believe that a major adaptation of the courts and ﬁhei? personnel is
necéssary to draw the most benefit from this reform. We acknowledge the
worthy efforts of the judiciary to date to operate the introduced system
of law and courts to serve the needs of our people. Howeﬁei we also feel

that it is necessary to review the courts and the judiciary in order to

draw still greater benefits for our people from the changes,

It is for this reason that we jnvited Mr. Stan Ross, senior lecturer
in law at the University of New South Wales to report om the legal pro-
fession in Papua New Guinea. He has written two reports,one on the
judiciary and anothér on the legal profession. This latter report will also

be produced as a working paper. He was at the time of our invitation



a Visiting Assoc1ate Professor of law at the Uni iﬂy'of Papua New Guinea””ﬁ

Ve are grateful to Mr. Ross for his report ﬂnd the law Btudents who

assisted hin with the. collection of materials and-lntervzews. We invite

'the members of the public to discuss and comment On thlS report.




i.

 THE JUDICIARY

| CHAP#R'1.  INTRODUCTTON . o - o

In April 1977 the then Minister for Justice, N, Ebia Olewale,

acting-unEEr Section 9 of the Law Reform Commission Act, 1975, requested .

the Law Reform Commission to ihvestig&ﬁé the Legal Profession and the

: Judiciary.' This is a reﬁort to the Law Réform”COmmissionvon one batt of

thiat reference - thévjudiciary. A& paper on the legal profession will

follow in the near future.

The Minister's refgrence calls for an enquiry and a report into -
1. "The structure of ... the judiciary, and its methods
of training, payment, etiquette and conduct, including

the manner of its dress; and

2. The-ways in which ... the judiciary meets or fails to

uwéet the needs of our country and its people; and

3. The-ﬁays in which the judiciary should be changed so

that it will meet the needs of our countiy',

The Hiﬂistéf éﬁggéﬁtéd that in undértaking-the review the Law Reform
Compission will - —
| 1. "Consult with any body pfrléwyers established in Papua
New Guinea and such other bodies or people as you

consider appropriate; and



2.

Give particular attention to ‘the ldéé}.is_ia:'tibnl O

of ... the judicidry; dnd;

. Give particuler attention '_:_"t'_c-)'.wtiys in which l_éga]i.

B . ¥
: . ks

s.er.vi-cesr'r‘:anv be made bliéa:péf-"‘ﬁﬁja_fﬁgfa:'fééa'iiji

available..,."

This report is based on.interviews ar_id-d'isc;l_;s'siorisz wiiﬁhmgﬁb’efcs of

judiciary, the public and private lawyers, dnd.the law faculty.



CHAPTER 2. THE STRUCTURE OF THE JUDICIARY .

The formal nat1ona1 Jud1C1a1 system is composed of the Local
Courts, District Courts,vand the:Netsonel anRSupremeuGoprt; Attached
to this system ate the;ViLlaée‘Courts and the Admihistr;tive~Tfibunals.
Separated from the.system are the Land Medietors,lthe Local Land Courts

and the District Laﬁd'eburts.l

The Land Mediators attempt to settle e Land.oispute.before it gets
to the Local Land Court which has Jurisdiction over customary land disputes.
The District Land Court is the final Court to hear appeals from the Local
Land Court. 1In the-maln court system the Administrative .Tribunals allow
appeals to the National Court, while the decisions of the Village Courts
-are reviewed and appealed to the Local Court maglstrate or by. the District
Court supervising magistrate. The decls1oes of the Local Courts and
District Courts canm bejaopealed to‘the'ﬁetionsl Court, from which lies a

final appeal to the Supreme Court.

Each of the court systems has been endowed with particular jurisdickion:
The Village Courts cater for small local disputes and have jurisdiction to

award K300 compensation (except in cases of custody of children, bride-

]
price or death, where there is no limit to the amount of compensatxon or damages),

or a fine up to K50 or a communlty work order for up to one month (six weeks

in criminal cases), These Courts haVe no power to 1mprison except



e
with the e#doraement of the local magiéprateaz The Local Courts have
gxigiﬂal jurisdiction in c?vil éﬁéés'tb‘ﬁ liﬁfé éf'kzoo and in summary
o'ffé.p_cés r_miy'impos-e a 1{100 fine or a six. mbnths-pris'on sente.rice.3 The
Distéidt Courts have original jurisdicti;n 4h_civil.cases involving
Kiﬂéb orﬂless (or KZOOD:if a Stipendiarf ﬁagistrate hears the case) and
in erimindl cases, all summary offences andkgommittal proceedings for
indictable offences.4 The National Court has' oeriginal jurisdictioa in
civil cases above K2000 and for indictable éffences.s The Supreme Court

has origiﬁal jurisdiction in constitution law cases;e

e

The s;fucture of this court system is quite similar to that in other
countries that were formerly colonies. lIt is a system that is organised
on thrge levels: 1) No-Formal-Strﬁcfuré System, 2) The Impressionistié
System; and 3) Tﬁe FPaper System.7 The system that has no formal structuré
{not in a sciological semse) is usuélly the unofficial court system that
is made up of moots and meetings of family heé&s; eté. This method of
dispute settlement does not take place in aﬁy'uniform prescribed way, but
adjusts its membership and procedure accordiﬂg tb importance-bf the case
.and/cr:thg iitigants. ' In Papua New Guinea 'this method of dispute settlement
‘has not begn supplemeﬁted by the mére formgl Village Court system that has
been brought int6 exigteﬁce by the CentralﬁGovernment. The impressionistic
Systemrare,courts inétituted by the goverhéent andApresided over by
_government appqintees‘who have been given éome legal training but who are
not members of the ;e;ai prpfessioﬁ. Tgésé courts apply both statu£ofy
-law and customary lawiandlhave a iimited ré[iance on written legal matefials;
The magistrates in these courts ére supposed to make short summaries of.
evidence and of their reasoning in the particuiar case, but do not keep

full verbatim records or issue formal opinions. These courts are in touch
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with the Paper System-ahd witﬁ.tﬁé“ﬁb-FbrﬁcP;Strucfure Syétem;.:lﬁlg'

Papua New Guinea the Local Courts and the Distrlct Courts Qto a 1ess_.

degree) rcpresent:this.systemg The Paper System Courts are usually }__

the highest courts in the country. They are pres1ded over by laWyers

and are more formallstlc and legalistic. They ccncern themseives_ -

mainly with 1nterpretat10n of statutes and cases and keep written

racords. The National and Supreme Courts fall wzthln this category.

This type of court system tries to meet two pfoblcmS' 1) that of
helping to develop national unity in countries that are cnmpcsed of
numerdus tribal units, and 2) that of helping to malntain:among thef

people the local law on which their community unity is based.

This is very difficult to achieve and éuite often the two dbféctiVec
come into direct confiict.af This has been evident at rhe.Villagc-écurt
level where there have been numerous instances of.tha-né; cbéoinpeccjcrying
to'apply in an amateur fashion some of the little law they have 1éarﬁed
from the more formal local and district court system.9 As a result, -
the objective of the village.courts to render settlements that are ‘in
line with commucity-values cén be stified. FMagistratesvchoﬁlq‘be

instructed to heip the Village Courts to maintain their informal ﬁctﬁods

and not to be a detrimental influence.

Another criticism of the—prescnt system is thctrit.ailocatcs juris-

diction in the civil area on the basis. of the monetary value of thc"éaéé.



6.

Eicept in the area 6f constitutional law there is no considerétion
de of the importance ‘of the case to the 11t1gants, the technlcal
problems of the case and its precedent value. It is just assumedv

that 1f a case has higher monetary value then a more formalistic and

legalistlc system should deal with the problem.
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CHAPTER 3, THE TRAINING® AND APPOINSMENT OF THE. JUDICIARY

(A), THE MAGISTRAGY

Until 1976,'tp‘be e;igible_far appointment.to'théaﬁagiétracy,a
person had‘tO'cbmpIeté'the«féurth form of.séddndéxy:scﬁobLTeéﬁéqtibh'
and pass the training'éothe-giben at the.Adginiétratiﬁefﬂéllege. This .
kas been changed, reéquiring students to have completed the sixth form or it§ '
equivalent, Andthef mefhodAbf entering the maggé;racy isﬂpy beingvgppointed
from the legal proféssion. These appointwgnts*héve.sé_ﬁapﬁbEeh at the.
District Court_;evel. :Iﬁere may ppssibly be soﬁétpﬁpOSLtiQn=to such

appointmentS‘ﬁy the Maéistraﬁes' Association, because if top positions are

- filled from dutside'there,wiil be less room for prqmotion'ﬁor present

members of the magistracy. The Chief Magistrate ‘has considered the

. 1)
appointment of selected law students as maglstrates.. In Tanzania certailn
law students who wish to become magistrates .spend their long vacation

working as temporary magistrates and receive a court posting on graduation.’

This system has certain merits in raising the standards of the magistracy,lo

At present there are only a few qualified lawyers in the magistracy.
This situvation is being remediéd by a_sPeéiél prégrﬁmme t@gt enébles a
limited number of the ﬁreseqt magistrates t§ do the lay degree at the
University of Pqpua Neﬁ Guinea, It should be noted that these magistrates
are not given aﬁy credit towards their degrée for the course they have
completed at the Administrative College, itfiﬁ»eétimaﬁed that:five of

these magistrates will graduate by the end of 1980.
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All futu¥é‘mugi$£;atésAﬁii1 g; gééipédﬁatktﬂe Faculty of Law of
the ﬁhiversity. The Aﬁmimistrativé Collegé course has been transferred
to the ﬁﬁiversity. The new course envi?égqg,that trainees spend their
‘ fi#st lq_mbnths at the;Univefsity and-then be appointed to & local
court for two to thyee.yégrs (dﬁring whichztimg they. can enrol in
correspondence courses). Afier this period in the field they may be
" ‘able to complete theiridegrée by'having tquyears of full-time study
at the University. There is no obliga;ion:for the magistrate who has
complete& his of her (although the "hef" are verf few -- two Magistrates
as of 1977) study at the University to return to the magistracy. There
is a distinct poséibility that if no bondiﬁg provisions are introcduced,
that a-number gf these graduates will evenfually leave the magistracy

to enter the private or public legal profession.

Lt is hoped that by raising éhe educafional requirements to enter
the magistraecy, there will develop a sensenof professionalism and loyalty
and higher ethical standards. At present éhere is high turnover in
the magistracy and a certain number Havg been found guilty of various
criminﬁl offenceé and discharged. A devel?pment of pride in their vocationm,
an elevation of status of their professibn:and the effective teaching of

1égal ethics may go a certain distance in alleviating this problém.
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By raising the educational requirements and the standard Of
. trainlng to become d magistrate, the problem of formalism and legallsm

11
now present in Local Courts and even more eV1dent in Distr1ct Courts,

Will be accentuated. This will ;esultf;n@thgso Qourts beh mxngg':

even furthef removed ffom‘fhé people;

Another programme that has been suggested but not oroughtinto
existence is that theré be ‘an exchange of selected legaliy_quglifled
" staff between the public legal service and the magistfacy. This W111
enable both groups to brosden thelr 1ega1 experlence and be more competent
at their jobs.. There should also be a possibility that theso_exohangos
result in a permanent transfer in suitable casés; The Magistrates'
Associstion may possibly‘oe opposed-to such a.scheme. ‘An adoitioﬁai problem in
trying to imploment sucﬁ a programme 1is toat:magiétratés'wffﬁ:logal
gualifications usually have higher salaries thaﬁ the lawyers in tﬁe'public
service. This situatiop would havé.fo be re@edie&.for ailﬂfﬁggé‘eﬁéﬁangeg

‘to take place.

(B). THE NATIONAL AND SUPREME COURTS

Tho Hational Courg is oomposed'of the dhief Justice, ;he-néputy Chief
Justice, and at least four, but not more than, six other Judges, unless an:
- act of Parliament provioes for a greater numbe.r.12 The’ Judges act indiv1dua11y,

_but may sit together.13
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The Sup?éme Cou;; inclé&eé the Chiéf'justicé,'Béﬁﬁty-éhiéfAJﬁStiée and - 5::{[
other judges of the_Natiohal Court (excludiég aﬁy;Actinngudges);_ The
Supreﬁe Court sité at least with t:l').i.'é.'e-';'.;‘l.ld'ge's._l—4 _Therefofe the Supreme
Couft in.essgncé haé tﬁe same judges as tﬁe;Néfiégal'Court, but a judge

of the ﬁatiopal Court ¢annot sit on éh‘appéal'from his or her judgement

. to thg'Supremé Court,;% The present ﬁatioﬁ#l Court has seven judges, but--

the Government is planning to expand it to eight in the near future.

The appointment of the Chief Justice is a different procedure than
the appoinpment of thé other judges. The Chiaﬁ Juétice is appointed by the
Head of State,_"écting with, and in accqrdapcé with, the advice of the
.National Executive Council given after conséltation with the Miniéter
responsible for the Natioﬁal Justice Adminisj:ra-tion“.l6 The Nationals
‘Executive Council consists of all the govérgment Ministers.17 The other
judges of the Nationa11C0urt are appointed Py the Judicial and Legal Services
Commis-sion.l8 This Coémission is composed 9f the Miniéter for Justice or
his representat;ve, who is the Chairman; the Chief Justice, the Deputy
Chief Justice, the.Chief Ombudsman, and a mgmber of farliament. When'tﬁe!'
Commission isldiscuésing a matter relating £o ﬁhe Magisterial Services,
the Chief_Magistrate'is then also a member of the Comm_ission.19 This method
of appointment of the judgeé, combining all three branches of governmeué}‘
was adoéted as a means of balancing the problem of having "political judges"
appointed and having judges appointed that would be unsatisfactory to the
government in office. . (See below for the indépendence of the judiciary).-
As thencgnstitutional Planning Committee sgated: "if politicians do not

. have (a say in appointing judges)
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',.;. we consider ftjless 1ikeiy that they will.accept juﬁitial decisions

which~they regard as politicallyfunpopuldr or as increasing the limitations. .

on their own pqwers".?g

There are different qualifications forfappbintméﬁt to Court for

. citizens .and non-citizénﬂ.' A citizen must have gradiuated at least six years

s

ago in law from & university in Papua New Guinea or a university of
ancther ébuntry which is recognized by the Judicial-anﬁ Legal Services
Commission, and have pfactised as a lawyer for at nggt:four yeérs,_z1

or he or she may be a graduate in law with at 1edsp fivg years experience
as a Stipendiary or Residant Magiatrate.zz A non-citizen is required to
have practiced as a lawyer for at least five years in Papua New Guinea

or in a country with légal system that is substantially similar to the

one in Papua New Guinea, or has been a judge in Papua New Guinea before
Independence, or a judge.of a. Court of unlimited jurisdiction in a country
with a subs!;am;:_ially similar legal sy:stem.23 There are obvious problems of
interpretation of thes? requirements, but two that maf cause gome difficulty
will be what copstitutes practice as a lawygr and .what is a "substantially
similaril legal system, -

Certain individuals are disqualified from being appointed:.. These include

members of FParliament, provincial governments or local government councils,

officer-holdexs of a.repistered political party, and bankrupts.24 For

the first 10 years after Independence, all appointments are for three years
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‘with the possibility of-re;dppaintmént. Affer the 10 year period a
citizen can be appointed for a tefm of 10 years and nop-citizen for

' three years with the péésibiiity.of being re—appo’inted.25 When a person
-is appointed to the Court he or she is required to refrain from engaging
'aC?ive%y in politics ot béing'involvéd in the management of a corporation
‘or a businéss that is seeking to make profits;26 Judges cannot be -
appointed or re-appointed after beéoming 60 years -of age., The former
SS;jeér age limit has recently been extended to 60 years with the
retiring age pushed up to 65 (National Gazette, No. G.B2 13 October,
1977)‘ This early retifement'age was adopted because life expectancy

in Papua New Guinea is not as high as that in other countries and this
would also lead to having judges that are "closer in age and spirit

'to the majority of our people“.28

The training in order to become a judge in England consists of the
deVelopmeht of the skills of advocacy. Thié is accomplished by practising
as a barrister as a member of a privaté legal profession. The private
legal profession was almost non-existent in the less developed colonies
and many of the colonigl judges had spent t@eir.whole career in the
Colonial Legal Service. A good example of this process was the career
.of_Sir John Ainley. ' He started his service as a probationary Crown Counsel
in Fiji, then became Attorney-General in the Gold Coast, was then promoted
to & puisine j&qgeShip in Kenya, and terminated his career as Chief Justice

in Fiji.2’
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Although ‘Papua New .Guinea was not a British éélqny'thg-pré%independehce
Department of Law.piayéd-a large in the appointments mg@e_touthevsdbreme
Court. Although the preSent'Naﬁionai'Court-i5 cémposed.mginiyfof:in-

dividuals who have had-éxtensiveaprACﬁice'aszadVﬁGaﬁeg;iééﬁéﬁéi-jﬁﬁgésa- :

- received most of their experience as nembers oF fhg{ﬁépéﬁtmgnpﬁpfﬂifw%.

The question that must be .answered is what kind of'traiﬁiﬁg-Shbul& bé

_given to future appointees te the Court. (See below): .-

(C). THE LOCALISATIONOF THE NATIONAL COURT , SR

(1). _ hocalisation=o§ the Personnel

At present all the judqu'on_the National Court are non-citizens.
Three judges have left the Court in recent months andziﬁééé new judges
have been appointed. ,If_the_Government.is.to expand the Court fp_eight ;bére
will need to be one new appointment. This would seem to be a golden
apportunity to.apPoint a'Papua New Guinean to'the Court., -The main
problem is that at presept thereiare only thrge citizens (two public
lawyers and one mégistrate) that are eligible under the ?eQuirements of the
Bational Court Act, 1975. Within the next two years there will bé nine
more citizen lawyers and'onej@agistrate that ﬁill meet the réquiféments.

Almost all of the eligible people fééi~that‘fhey are too young ot do not

- have enough experience te take up a position ﬁith the Court. Tn addition,

these lawyers have important positions in the public service or the ﬁagiétracy.
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7;1f tﬁey leave their présept pbsition tﬁe Govefnment will have to replace .
‘them with less exﬁerienced nﬁtionals oi wi#ﬁvéxpét¥iates and this |
will distufbfthe cOnsolid?tion tﬁét‘isrnbwion}y.peginning to take place

in the éovernmeht‘Iegal;service. ‘ This 1§cksof-continuity that has been
present in_the higher positions hasMbeéﬁgdetr%mentél to the Government. A
final. problem will be that of all thellaWYérs'that are eligible in the next
two years, only a couple will have had subétantial court experience, This’f‘“
is notian essential requirement to be appointéd to an appellate court,

but the National Court is a Court of oriéinalvjurisdiction in addition

to being an appellate,COp:t. These laWYers will have little experience

in trials an&fprqcedure, in examinationlof witnessess or in the handling

of facts. This will wmake it more difficult for them to do a competent job
under the present judicial system.30 This may be remedied@ by giving the

' new appointeeé'some training before they take their plgce on the Court. !

(See beiow#

There are several_possible approaches to solving the immediate probiem.
The one that the Govérnment is adopting is to.segk non-eitizens {preferably
those who have formerly served in the country} for three year contract
apppintﬁents as a stop-gap measure. Three new judges have been appointed
on the basis -of thelr previous service in the country: Warwick
Andrew, John Greville-Smith andrauﬁge Wi;son,- Formerly they had been Acting
Public Solicitor, Chief Crown Prosecutor and Acting Judge in Papua New Guinea
respectively. This has mainly been done through the Government's contacts in
anstralia. As one prominent civil servant said: "“We contact our friends and
our friends are in Australia".  This gearch for new judges hés been expanded to

Wew Zealand, but in all likelihood the appointments will be made from Australia.
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ijﬁ.ié a difficult task.. Not only are?;hete.stétutpfyrrEStrictions_which.

"~ allow for oniy a three year'qontfaét, but the sal&ti&s being paid are

suBStantially below:thdse'of,judges in Australia. - . Other al-

‘ite;ﬁativés that could be followed are requesting the -

"Gbmépnwealth‘Sécretariat‘to provide temporary judges from other Comme

onweal th é&untries,Bl or appronching individual Commonﬁéalth Governments

and the qutéd States for temporary help in this area.

The Pianqers of ghe éonstitutiqn realised that éﬁefé w?ﬁld 5& diffiéultieé
in placing competent and experienced Papua New Guineans on the Court during
the fi?st ten.years after Iﬁdepeﬁdence; This is‘one of the reasons that’
provision was made for short term appointmehts during ﬁﬁis period. Another
provision that théy included waS'fdf Assiétﬁht Judges.gg It was intended
that Papﬁa'NEWJGuihgan lawyers with three yéars’ experience could be
appointed as trainee,jﬁdges under the supervision of the more experiencéd
foreign judges.' It was hoped that this would speed up the process of
iﬁcalishtipp of the Coﬁrt.33 These Assistant Judges were to "participate
fullf iﬁ the court pfocess, subject of course to the overriding decision of
the jﬁdge with whom the asgistant judge is sitting in the event of a

difference of opinion on a gquestion of law. As to questions of fact, we

-believe careful consideration should be given by the legislature of maximizing

the effectiveness of assistant judges' participation, particuarly in criminal

cases. The éssistant"judges should sit with different judges in different

-court cases Lo gain wide experience of all the judges".34 Parliament has

not ena;ted any'legiéfatton to bring this concept into existence. If it
intends to do so, it may hage to have the Constitution amended because section
166 cﬁncerning the jufisdic;ion of the National Court would seem to block

any Assistant Judges from exercising the jurisdiction of Fhe National Court.
it ca?ls for the exercise of the jurisdiction of the Court by a judge or
judges of that court. Assistant Judgeg copld ﬁot be considered judgeé.of

the Court.
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There is difficulﬁy in sdopting the ipstitution of Assitant Judges. =
National Lawyers do got want the position because ‘it lacks the status that

33 It could be

they-presentlf have in a different governmeﬁt P0$1F@0n-
given a higher status Sy providing a high salary‘that would be equivalent
to the top bositions in the public service. .It.cén also be used to hEip‘ f
experienced magistrates with legal qualificétiOns make the transition
from the magistracy to the National Court.. Finally, if a training course
for juﬁges is established this position coﬁ;d be%ogé,an essenéial part
of such a course;

Since Papua New Guinea will need few new jﬁdgés in any one
year it would be uneconomical to establish a separate school for traininé
judges, like those which exist in gertain civil law countries.36 But a"
special course taught at the University by lecturers and judges of the
Court in conjunction with practical training would help to overcome some
of the obvious inexperience of new judges. The University courses should™
be on judicial practice and the social sciences, The trainee judges should
be required to participate as observers in all judicial activities of the |
Court, and to help the administration and writing of opinions. In addition,
they.shbuld be exposed to the administration of prisons and the functioning of
corporations and government. Too few judges know about the actual condifion
and supervision of prisons or about theeveryday functioning of businesses
and government. This course and training could be over six months. Thﬁfe glso
should exist refresher courses for judges every few years. This should be
offered during a pericd of sabbatical leave in which the judges will have_some.
time to reflegt on the intellectual content of their work and receive informatibn

on recent developments.
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Egpqﬁ New Guinea:is in the uhenvigble,pbéiﬁidn_éf being a sovereign
state-whiéﬁ'hasfto.reﬁy on foreign judges tp‘intetpret the Constitution

and develop its underlying law. Papuavﬂew}Guinea is not the only former

-colony. that inlierited this situation. Many of the former British

colonies . in Africa ha&i(hnd~some_stili'ha§é) foreign judges for a

" number of years after-independence. For example, the High Court of

Uganda in ‘1971, eight years after independépce; had only three African
judges among the.lS_membexs.37 Hopefully, Papua Néw Guinea after eight

years of iﬁdépendeﬁcexﬁill have a higher percghtaggA6f.loéalisation.

(2). Localisation of the Manner of Dress

It is obﬁious-thét the attire of judges and. lawyers that existed
in England in the eighteen ceﬁtury-atvthe-time of King George 111 is in-
appropriste to Papua New Guinea in the 1970's. The main obstacle to
removing the wigs and gowns is the belief that they serve an important
function. One Papua New Guinean lawyer was afraid that the people would
lose respect for, and not obey;rthe Court if the yigns-énd gowns were not
worn. 1t is true that the manner of dress. does lend to the Court a certain
mystique. It is ‘an emotional aspect to the édministration:bf justice
that gives it a spirituval meaning.: It is questionéd whether this form of
dress is ‘the only ong_that can maintain tﬁis mystiqﬁe and whether or not

Papua New Guipeans want to maintain it,
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- The vﬁsf majority éf Papua New Guineans.have had no contact with
h the Natién&l Cdﬁ;t; These who do have contact are_usually'peopie
ﬁho have vioiated thé cfiminal 1aw; As long as the Court reﬁains for
the peop}e;mainly an institution for the enforcément of the criﬁinél
law, a cerﬁéin aura must be maintained to let the Court have influenée
‘ovéf the behavioﬁr of thg péople. The preblem is that this distance
sho#id nﬁf be so gfe&t that the people have no understanding of what
is féking place in the Court. Court procedures are complicated and result
in few people comprehending what is happening. The manner of dress

sccentuates. this feeling of alienation.

It can be argued that the present manner of dress is not deeply
rooted in the institutions of this society. Very few people have been
in contact with it énd it is only in recent times that the people have
- received information as to what the Court is 1ike. Therefore it is
feasible to replace the present dress with some other attire. The-prqblem
is what sort of local costume will be acceptable. In the Sudan, the
Shdriat Courts (Hoslem religious courts) the judges adopted a sinmple
robe as their fofm of Qréss. This robe is gimilar to those that are worn
by respected members dgAthe community. Papua New Guinea has some .
‘traditional dress, suchras the lap-lap, but will this dress evoke'thé
necessary respect required by the Court? It is suggested thgt the
Commission seek ;he pedﬁles' views on an appropriate form of d;ess'for

the Court.

"o
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(3). ° Geographic Localisation

iAt pfesent'the judggs‘of'the National Céurt are all based in
Porf Mofesby; Most of them prefer being-stationed in that city because
it provides’ for thémselyeé and their families the amenities that they
are most used toAiﬁ'théirndwh cbuntries; In addition, by having
ail of them together there develops a "collegiate" rapport. For

example, they can discuss the problems of particular cases. For Supreme

Court cases, besideés circulating their written briefs, areas of controversy

can be clarified through discussion. It is argued that by decentralizing

the Court,'the decisions will become fragmented and the National Court
system will lose the p%esent uniform and coherent system of decision-making.
It is debatable whether this fragmentation would.take place especially'

if four of the judges {(the Chief Justice; Deputy Chief Justice and two.
additibnal'judges) remain in Port Moresby and the other judges come for
meetings and sittings of the Supreme Court several times a year, It would be
necéssary for administrative reasons, the sitting of the Supreme Court, |
governmgntal obiigﬁtions, and the extra-large civil docket, to have thése

four judges locgted in Port Moresby (the National Capital Provincel,.

There are other reasons for establishing District National Courts,
In discussing the establishment of three permanent High Court Districts
in Tanzania, Professor Russell stated:38 "Besides reducing the travel

time for High Céuft Judges (as well as for lawyers, and litigants), High
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Court Districts would have the advantage of enabling a High Court Judge

to bécbme moTe familiar with a particular area of the country ané-thié

- might be quite bgnéficial in handling customary law #ppeals. Aiso.the
‘stationing of High Court Judges in the major regions of the country

would bring the Court into closgf touch with the local ﬁagistrates and
_increase the Court's abiLity to guide and supervise the leower courts.™

- At present ﬁagistrates have very little supervision and often have nq

one with whom to discuss points of law and procedure. The judges eould also
sﬁperv?se the local lawyers. Presently there are only a few private lawyers
‘praéticing in Mt. Hagen, lae, Rabaul and Kﬁ#ieng. Decentralising the Court -
may help to decentralise the legal profession and thereby provide greater
‘access to lawyers for the majority of the people. The judges‘ supervision
would also extend to the public lawyers. It will mean that the public
prosecutor would be able to reopen offices that were closed because of

lack of supervision. By having a permanent office of the public prosecutor; -
the police will also profit from guidance in reference to the gathering

of information gnd-the enforcement of the law. Finally, in a pluralistic
society like Paﬁua New Guinea, the decentralisation of the Court could
serve as a unif§ing aspect of nation building. The Coukt is a symbol of -
the Central Government and its permanent presence would cérry this symbol

to the people. ' e

There may be some problems in decentralising the Courts. The National
Court would need adequate building facilities and law 1ibraries. The
law libraries would have to be improved in all the regions, but Lae and

Rabaul both have adequate Court facilities, There are new facilities
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.planhed for ﬁt. Hagen. and Kieta. These buiﬁdings would have to be completed
. at a.éﬁandaf& suitable for a National dourt. There may be difficulty in
'recpuiting foreign judges and haviﬁg'ﬁhélﬁrééeﬁﬁ judges serve in.places
outside Port Moresby. Under the present contractual arrangements, judges
are'requi;éd to serve where they are sent. %It may be more advisable not to
_force jﬁdges to presiﬂé.ovér a Court in an dréa where they do not wish to
live. A practical solution would be to bring the decentralising process into
Vekiétence 5& gradual stages. Thus by the ﬁime the Court is completely
ldcaliSEd,lthe CPurts can become fully déééntralised. Another difficulty
with localisation in conjunction with deéenffalisation is the pressures on
Papua New Guineans from their aﬁntoks. It may be advisable to place

jﬁdges in éistricts different to those of their Eome-ﬁillages. This will be
disadvantageous from the point of view that'a person so stationed will not
be as familiar with local traditions and éustomary law as a person coming

from that district. These factors will havé.to be considered when the

appointments and stationing are wade.

© It may be that with efficient functioning of provincial government each
province will evgptuaily-have its own;Supreée‘Cpurt and the National Govern-
ment will establish a Court of Appeal for the whole counﬁry which would have
jurisdiction over all constitutional law issues and serve as tLe final Court
of Appeal from the Supfeme Conrt of each prévince. Appointments of such
a Court could be made from a wider group of legal expertise, because it would
not'be concerngd with trial -procedures and ;he‘examination of witnesses.

For example, leading legal academics could make excellent judges.39
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CHAPTER 4. THE NATURE OF THE .JUDICIARY

(4). Iméﬁmbﬂmcﬂ OF THE JUDICIARY

The freeing of the judiciary from interference by outside pressure

was'forﬁﬂlly achieved in 1704 in England, by the Act of Settlement. This

concept of judicial independence was exported to all the British colonies
and was inherited by Papua New Guinea. The term has two different meanings:
"the independence of the individual judges in the exercise of their judicial

40 The former

functions, and the independence of the judicary as a body".
comprises the notions that judges shall be subject to no authority but

the law in their judicial decision-making and inr carrying out tﬁeir pther
official duties. Accordingly it also meansAthat they must have adequately
secured terms of office and tenure. The segond aspect of the term is
important, because if the judiciary a§ an institution has outside preséures

or interference, this will have to affect the sense of independence of the

individual judges.al

- The most popular notion of the independence of the judiéiary is that
of freedom from interference by the legislative or execuéive brancheas of
. government in the carrying out of its judicial functie:?n.&2 This idea
was expressed in the highest form of rhetoric by the International
. Commission of Jurists in 1955 when they stated: ''The ultimate protection
of .the individual in a society governed by the Rule of Law depends upon the

existence of an enlightened, independent and courageous judiciary, and upon
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adequate provision for the speedy and effective administration of just@pe."éa

" 1t is believed that by having an independent judiciary the formaL,reduire-

mepts.of.a 1iperal democracy will be guaranteed - these being equality

befqre,the lay; access to the courts for all people; a fair trial; and

effective control over,bureaucratic or governmental arbitrariness.

. But as Professor Seidman has pointed out: 'In practice, cpurts as they -

operated (and, to a great extent still operate in England and the United

States) guaranteed these results at most only to those who have the resources

~and sophistication sufficient to invoke their process. They served the

middle class in their struggle against aristocratic privilege, without

lower oxrders.

. in theory dismissible merely at the pleasure of the Crown.

significantly impairing governmental authority to deal summarily with the
" 45

In reality, both the concept of an independent judiciary and its
guaranteeing the formal requirements of a liberal democracy did not exist
in the colon;es.46 Unlike the judges in England, the colonial judges were
a7 Most of

the judges hadl¢ome up through the Colonilal Legal Service and had a loyalty

~to the Colonial Government and were expected by the Colonial Government to

enforce the law in its interest, It rarely happened that'thez}nterestes

‘qf_thgseAtwb grpups clashed. Fapua New Guinea had a similar development

to that of the English colonies in the respect. A legal academic

.

in Papua New Guinea, Mr. Peter Bayne, has pointed out that the’ Supreme

_Court until 1963 was usually sympathetic to the administration in making

its decision.,QB After that date the personnel of the Court had changéd

and it éberated more like an Australian Court. It was therefore less
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éympahhetic to arguments of administrative convenieance and mofe'intefESted
in ﬁpholding the formal reguirements of the rule of 15w.49

At independence, the British enacted ndnwaﬁtﬁochthonous éonstitdtionSf
for most of their various colonies with proﬁisibﬁs that would éhsuré”dn '
independent judiéiary. There weré establis@éd-jﬁdicial service compiésioﬁé"
to make judicial appointments under the chairmanship of the Chief Justice and
with majority representation from the benqh, The Chief Justice was
appointed by the Government. Security of tenure was guaiaﬁteed by lﬁhgevity
of the appointment and by the elaborate procedures required in 6fde: to :
dismiss a judge.50 But within a few years of independence, many of the
former African colonies had abolished or greatly reduced ﬁhe powers of
the judicial service commissions, and some made dismissal of a judge a
simple executive decision.51 There are two. views of why the Courts did
not fulfill their function after independence. One is that they were too
weak.  They did not prevent the denial of basic human rights by governﬁents,
noxr did they serve as a wétchdog against administrative :'.ll'egalzi.t:y.s2
They therefore did not have popular supportﬂwhen the government interfered
with their independence. A second view is that of the former Chief Justice
of Tanzania, qustice Telford Georges, who sgated that the ﬁigh Court in
Tanzania maintained its independence becaué% if was involved in "nation

buildihg".53

It therefore avoided "the open clashes between the party
and government on one hand and the judiciarﬁ'on the other as were experienced

in the post-independence era of countries like Ghana and Zambia®.
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: In these two countries the 3ud1c1ary qu not xn olved in nation bulldlng.

.Justice Georges belleves that hlS omls$1on meant dlsaster for the Courts.

The Ghanaian Judges were_rempved becanse the gpvernment dubbed thelr—

" decisions as béin in '""ppen subversion and treachery against the workers!
g P on achery aga he worker

Ty

' 54
class and cause®.

Papua New Guinea faces the problem of deciding what kind of judicial
independence it wants. Like the former colonies in Africa the concépﬁ‘
of judicial indepéncence has been 1ncorporatéﬁ in the Papua New Guiﬁéa'

Constitution. This concept is specifically sﬁglled.out in Section 157:

Except to the extent that this Constitution
specifically provides otherwise, neither the Minjster responsible
for the National Justice Administration nor any other person
or authority {other than the Parliament through legislation)
outside the National Judicial System has any power to give
directions to any court, or te a member of any court, within
that System in respect of the exércise-of judicial powers or

functions.’

There are also elaborate provisions concerning the dismissal from office of

a judge;ss But 'Papua New Guinea's Constitution, as disgussed above, has

- given the Government an equal say with the judiciary in relation to -

-appointments to the Court, and the Government appoints the Chief Justice.

In addition, there has been legislation addptéd ;hat also takes a compromised

pdéition‘on judiecial fndependence. As dlscussed above, durlng the first ten -

‘r‘

years after 1ndependence, judges can be. appolnted for any three year contracts

that can be renewed. After that thAyea: pe;iod they can be‘apppipted for
only ten years and thé contract can be rengwgd;?? On the other hand an .

appointee to the Court cannot be a pblitician.58
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Thig elébﬁfﬁte Conétitutional and statutory framework will be in-
vain if the Court loses touch with politicai and social develoéﬁeﬁtsi
Like the ﬁigﬁ,Courts-in Africa, the Supréme;COurt in Papﬁa New Guinea
does not jet possess the "aura of sanctity".,59 Itlhas ;ﬁ the pést Eéd ‘
little contact with the vast majority of the people.60. In addiﬁion, it
is composed of foreigners, which compounds the impression that therg is
a big gap between the people and those concerned with the administratiﬁp
of justice. This gap can only cause misundefstanding and foster suspicion.
In Tanzénia; which aléo had a High Court co%poéed of foreigners, there
was a growing conern over what the term 'independence of the jﬁdiciary'
meant and what the results of such independenceé would be in a society
where the party was so powerfﬁl ---. The concept of the Judge as the
"neutral, belonging to no party in the multi;party democracy, can have
-no meaning here - where there is one party. 1f he stands aloof seeming
to play the apolitical role which is supposed to be his,.his motives will
doubtlessly be suspected?.Gl Justice Georges says-that he sees "no harm
and much good in party membership by members of the judiciary, and the
Qse of the cpportunitiés which membership offers to show a positive
interest in helping the process of répid national development and to stress
the importance of the courts in the échievegent of that goal”.62

Eapu; New Guinea is not Tanzania. It does not have a one party state,
and already has enacted legislation prohibiting judges from being members
of a political party. "But less developed countries like Papua New Guinea
must rethink the implications of judicial independence. A country that is
&ete;mined to rapldly build a unified and economically developed nation _
must have a different approach to the concept. 1t may have to reject the
liberal legal philosophy that is attached ;o the concept of judicial

independence and develop a completely new éoncept. Professor Hayek
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gives the extreme form of this liberal pbiig$q?ﬁyﬁ?%

A. judge cannot be concerned with the;ngeds~of particul%r

persons or groupé, or with reasons of state or the'wilg

of government, or with anﬁ partiquar;purpqges which ab

order of actions may be expected to'sgrvé; ‘ﬁithin
any‘ﬁrganisatipn'in which the indiVidﬁal actions must -

be judged by their serviceability to the particular ends

at which it aims, there is no room for the judge. 1In an

order like that of socialism in which:whatevef rules may govern
individual actions are not independent of particular results,
such rules will not be 'justiceable' because they wilf

require & balancing of the particular_interest affected in

the light of their importance. Socialism is indeed largely

a revolt agéinst'the impartial justice which considers orily

the conformity of individual actions to end-independeqt rules
and which is not concerned with the effects of their prlicatﬁon
in particular instances. Thus a socialist judge would really

be a contfadiction in terms, for his pe;suasioﬁfmnst'ﬁrevent
him from applying only those general principles which_underlie{
a spontaneous order of actions, and lead him to take into 7
account considerations which have nofhing to do with the justice

of individual conduct.

Can an underdeveloped country adopt this philosophy and have judges}who
do not take iéto consideration natioﬁ»building? Less dpveioped countries
like Papua New Guinea quite often find fhemseiyes iﬁ a dilemma - théy
wagt to protect the individual, but they do not want the individual or

a particular institution (e.g. the judiciary) sabotaging the process of
nation building. They end up not satisfying either objedt?ve. -Judicial
independénce is directly related Eo ihe problem of 8eciding what shduldﬁ'
be and can be the role of a judge and the National and Suﬁreme Court in

Papua New Guinea.
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(B).  THE ROLE OF JUDGES AND GOURTS

The Constitution of Papua New Guinea has established ce;taih,guidélines
for the development of an underlying law. Hhen creating new rules ofllaw,
the National Court and Supreme Céurt‘mqst ﬁérmglate an approp%iagellaw .
having regard to the National Goals and birective Principlgﬁvénéithe
Basic Social Obligations; to the Basic Rightp; to analogies to be drawn
from relevant statutes and custom; to legislation'gnd coﬁrt ghciéions
of any country that has a legal system similar to that of E;;ua New Guinea
and to decisions of other courts exercising jurisdiction in the country,64
The Nagional_Goals and Directive Principles, the éasic Soéiai,Obligations
and the Basic Rights contain general statements of econbmic,:pblitical
and social principles and include the guéraqfee,qf certain. basic human rights
anﬁ the requirement of certain social obiigations for its citizensﬂss These
general statements are embodied in more detgil in other segtions of ﬁhe
Constitution,66 but these sections still leave the Supreme Court with a wide
area for interpretation and development of the law. Th% Goyernmeét has also
formulated an Eight Point Plan for economi.c develppment.- iherefore the
Court does have some general guidelines té follow. One of  the main problem
.is that the guidelines are too general and the Govermment ‘has been inconsistent
in their application. Unlike the Arusha Declaration and thercondept of
"African socialism™ that have been enunciatéq and pursued by the Tanzanian
Government, there does not seem to exist anf cénsistenﬁ‘ggnefal social and .
political philosophy in Pﬁpua New Guinea fd? the Court to follow. This

has allowed the Court to rationalize continuing to perform its fﬁpctions'

since independence without any significant change.
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The Court as the arbitrator of the Constitution does not need
to have Government guidance. As an independent body it can have a
significant role in haﬁing the Government follow the "spirit" of the

Constitution as_enunciaﬁed.in the Preamble. There is also no particular
’ - ¥ !

reason why an éxpatriaté-Cqurt cannot be a progressive and dynamic force

in a less devaloﬁéd-QOUntry. Outstanding judges with imagination and
sensitivity can be a very constructive force. The Higﬁ Court of Tanzania;
after independence was basically an expatriate Court (the fifst local judge
being appointéd two years after independence) under the leadership of an
expatriaté Chief Justice, Justice Georges., .But it appears that the present:
Supreme Court, and the one tﬁat will exist for the next few years, will

be very cautious in developing the underlying law. This Court is compased of
foreigners, with short-term contracts, and ﬁhey believe that they must be
extremely circumspect especially in relation ‘to "political” decisions. They'
will be unwilling to strike ocut in any new direction, but will try to maintain

the status quo. But what should the role of judge and of the courts be

in the future, when the positions have become localised?

Judges quite often do not represent or seem to represent all elements
or classes in society. They usually tend to favour one.segment.bf the
communify over gnother? sometimes because o§ their social backgé;und or
sometimes bec&uée of their political philoseophy. But “whatever the socialA
background a judge comes from,he should endéavour to ensure that -his
backgraund and pfejudiées do not obvicusly influence his decisions“.68
The foreign judges in Papua New Guinea have: quite often achievéd this
objective, bﬁt no matter how hard they try to overcome their background
and prejudices they will be unable to represent or seém to~reprgsent
Papua New Guineans. ' Future local appointmeﬁts may have similar problems

in that they may become.associated in the minds of the people with a
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particular class or particular'part of thg country. These future judges
will have the additional problem of inheritiﬁg a court system thét is
basically "foreign" to Papua New Guineﬁs.ﬁg It will be'Eheir job tOVMOdify
the judicial system esepcially the National Court and Supreme Court, so

that it suits the needs and reflects the trdaditions of Papua New Guinea.

A judge in Papua New Guinea faces the Sroblem thaf heAwill,bél
interpreting a legal system that is based upon a society that.is comﬁbsed of
a multitude of different values. How to reconcile and balance thesei
conflicting values and interests will require special ;egal and social skills.l
1f a judge attacheg meanings that deviate tgo far from socially reéoénized
meanings, his other role in Papua New Guinea society will become irreievént.70
This will happen also if the judge loses touch with the political reélifies.

"The courts do not...exist in vacuum“71.

By Becoming politically consecious,
this does not mean that a judge has to be “party politically conscioué“.12
It does mean that judges "must take full account of the goals of the society

in which they live; they must be attuned to the wishes of that society..."73

In carrying out his role a judge in most societies has certain
controls and checks on. his behaviour. One obvious check is removal froﬁ.
the bench for certain outrageous behaviour.. But what kind of checks
are present on the every day behaviour of a judge in court? "Mr. Justiceh
Blackburn wrote that 'the only real practical check on the jﬁdges is
the habitual respect which they all pay to_what is called the opinioﬁ of
the profes'.s:lon."—M Of course, the profession should include not only the
advocates, but the solicitors and legal acédemics who also act a§ a check.
But the "most important means of control ié through informal social andAA

professional pressures, exercised both by iadividual barristers and by the

collective actions of the Bar“.75 Papua New Guinea does not have what cﬁh
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_be considered a separate Bar. The profession is fused, there are few
private advocates (mainly expatriates) and few .public advocates. -Ihegé
is some indirect control over an individual judge' in that his or ‘her’

decision can be appealed and he or she may be dverru;ed.

Courts in less developed countries have been used as agents of
western modernization. For example, they h€§e ingrqdu¢ed into all are;s'ofrf‘
Pap;a New Cuinea life concepts, ideas and ruleé'aiiep to the traditippai
patterh of life, By doing this they have displaé?d maﬁy rules of‘
customary law. Some of these changes.have been bepéficial and some of
them have been detrimental, but most of the-indirect effects were not plaéﬁ?&;
There was exportéd from the United States during the 1960's the idea of Roscgé
Pound that law could be used as an instrument of Msocidl engineering”. Ihis:;
idea led to the belief that courts could become agénts of economic |
development, But the traditional common law coufts (especially in-@ngland"
and Australia) have not been a sigpificant force in thisAarea. The main
functions of these courts as seen by theirA?erSOngel (their judges) has beeﬁ
tq resolve disputes, getting at the truth so as to allocaté guilt and
liability, protect individual rights, gilve fhe law some spiritual meaning
{natural justice or due process), educate thé'publi¢ and sometimes help
the government exercise political control.,_But Ehey have not-been structured.
‘to help a countyy carry out a development.p¥qgramme. Professor Seidman ha§

aptly stated:77

ssascourts in the common law system hqve'qne eﬁafacteristic

which no other institution of government has: They are

at least nominally open to every citizen who conceives‘ .
he has a cause. No matter what other institutions a
government may fashion for the settlement of disputes, °
the control of government illegality, ithe protection of
human freedoms, the sanctioning of lawbreakers, or the
generation of interstitial rules,-bouéts'éfe a useful general

residual institution to resolve cases:that otheriwise lack

’

@ 13
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a forum. Their géneraliét character, that disqualifies them
from taking a major part in many development progfams,Aiﬂ-
this respect is a:positive asset. It is the necessary Cdn&ition

of what is then literally a court of last resort.

It 1is whén courts are used as the last resort in a conflict beﬁween
Government and business that they can eithe: hinder or help governmental
development objectives. This is one area iﬁ which Coutts in Papua New
Guinea will have an important role teo play. They will have to protect
the rights of the individual, minority groups, gnd-businesses, but a# the
same time help the government achieve its N#tional Goals and Directive
Princip1ES.78 It may be that future Courts will have to devise new ways
to achieve just results. One suchvinnovati;n may be not to limit itself -
only to specific disputes and issues that are brought before them, which to
the present role of courts in common law countries, It may be worth considering
what Podgorecki saidf "Is it not worth considering whethér the judge be
allowed to seek for the truth beyond what tﬁe parties offer and relate?,...
I believe it is the duty of a wise judge to discover all that can serve
justice, or would stand in its way".79 Thg courts do have an important
place in Papua ﬂew_Guipea ;ociety, but thex will have to develop procedures
and a philosophy that is drastically diffefent from what they inheriged

from Australia.
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