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PREFACE

L

In July 1977, the Acting Chief Magistrate and the Law Reform
Commission produced a joint working paper entitled Committal
Proceedings (JWE No.2 1977).

In that paper, it was suggested that a new system of committal
proceedings (preliminary examinations) be introduced for people

cherged with indictable offences. The proposal was that instead of
calling witnesses personslly and having them give evidence orally, the
Magistrate conducting the proceedings would read the evidence of
witnesses in the form of statements and then decide whether the accused
person should be brought to trial.

Considerable concern was exprassed that this proposal could still
delay a speedy trial and doubt was expreesed whether the preliminary
hearing was fulfilling its proper role.

The Law Reform Commission has decided that this Working Paper should be
issued so that it cen receive further comment on the original

proposal and as an alternative, a new proposal that committal proceedings
should be done away with altogether.

Comments, suggastions and criticism of the two proposals outlined in
this Working Paper are invited and they should be directed to -

The Secretary,

Law Reform Commission,

NG Development Bank Building
P.0. Wards Strip

WATGANY,

They should be submitted before 15th March, 1979.
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CHAPTER 1. THE PRESENT PROCEDURE,

Under the Criminal Code there must be a committal proceeding
(preliminavy hearing) before an indictment cen be brought against a
defendant. At present, the prosecutor must assemble his witnesses who
give evidence before the Magisitrate. Heving heard the evldance, the
Magistrate must then declde, on the evidence before him {(if the evidence
-was nelther challengednor contradicted), would a judge of the National Court
convict the person charged. If he decides that the judge would not

convict, he must discharge the accused person. If bhe decldes that there

ig gufficlent evidence to support a conviction, he sust then ash ihe

accugsed 1f he has anything to say end 1f he wiches to call evidence. In

the light of the accused's statement and any evidence given, the

Magistrate must agaln declde whether or not a judge of the Wational Court
wonld convicit. If not, the person is discharged. But if he consideyrs there
iz sufilecient evidence for a conviction the accused person iz committed

for trial to the Wational Court.

The present procedures are aimed at the ildeal that the accused person

should not be required to atand trial on an indictable offence vnless the
prozecution can establish a case sufflcient to obtaln a cenviction.
Unfortunately these procedures produce delays, Frequently there is confusion
in the minds of the pexsons lnvolved about the exact nature of the ,
preliminary heaving and the reason for it¢s being . hald.

The holding of committal proceedings in a District Court is very tiue
consuming. If the proposals in Report No.8 Indictable Gifences Triable
Summarily ave adopted and passed into law, those courts will be further
involved in hearing summarily wany indictable offences which ave at present
heard in the National Court.

Witnesses and othex persons involved in the preliminary hearing ave forced
to attend, in many cases at considerable personal cost in time and expense,
only to have the whole process apparently repeated in the National Court

at a later time. This certainly poses particular difficulties for expert
witnesses such as doctors and others whose time is wvaluable.

The accused person suffers seriously by the delays. In 1973 a person
charged with an indictable offence could wait from two to four wmonths

for the committal proceedings to take place and another two to four months
until the end of the trial in the National Court. An improvement was noted
in 1976 when the average time from cherging to committal was 46 days but
the average time between committal and Natjonal Court trial was 84 days.

When one conslders that 70% of persons accused are in custody from the
time of arrest until the case is finally disposed of, it 1s apparent that
a person charged with an indictable offence is serlously penalised by the
delays, whether he 1 eventually convicted or discharged.




The most recent figureﬁkavailable from the Public Bolicitor show &
continuing fmprovement., Of 147 cases for which figuves are availsable and
which weve brought before the National Court in the pexrilod izt of

Septewber 1977 to 3lst Auguat 1978, rhe time between the first epurt
appearance and committal proceedings averaged 39,3 days while the period
between committal and trial or sentence averaged 65.7 days. Notwithstandieog
the improvement in the trend there are many examples of excessive delays,
the worst being 321 days between the flrst court appearvance and the triel,
in the National Court, another of 317 days, 4 in excess of 200 days and

55 cases in excess of 100 days., It is appreciated that there may be valid
reasone Ior delays in some cases new but the reasons for the delays are not
available, '

Althourh the figures show some improvement we believe that there is still
congiderable room for improvement. When analysed on a provincial basis it
becomes apparent that there 1s a conslderable variation from provinee to
provinece and in most cases, the accused person can expect to spend a
congiderable time walting firstly for the committal proceedings and then for
the trial. In the majority of cases he will be in custody while waiting.

The breakdown of cases by Province 18 as follows -~

Province No of Cases {a) {b) Lcy
B.C.D 24 57.4 44.8 102.2
West Sepik 2 24,0 55.0 79 .0
East Sepik 13 23.0 58.1 81.2
Western Highlands 29 40,2 67.2 107.4
Simbu 14 44.4 55.6 100.7
Fastern Highlands 13 29.6 67.2 96.8
Southern Highlands 8 18.3 53.6 71.9
Madang 8 33.5 47,9 B8l.4
Morobe 12 29.3 101.0 131.08
Northern - - = -
Milne Bay 1 131. 186, 317.
Central - o = -
Gulf 4 36.5 54,3 0.8
Westem 5 49.4 37.8 87.2
West New Britain - - - e
East New Britain 2 12.0 205.0 224.0
New Irxeland 5 58.8 62.0 111.8
North Solomons 7 38.9 108.9 13%.7

(a) time in days between charging and commiital proceedings.
{b) time in days between committal and National Court sppearance.
{c) total time from charge to National Court hearing.




The problems of delays have occasioned comments from time to tims.
The 1978 Annual Report by the Judges centain the follewing statement -

"DELAYS IN COURT HEARINGS ON CRIMINAL MATTERS., WE

consider delaye in criwminal matters are being quite well
contained in Papuz New Guinea compared with other cowmtries.
When a person has not been brought to trial within 4 moaths

of committal, a report is forwarded by the trial Judge,
commented upon by the Chief Justice, end sent to the Minister
for Justice (Section 37 (14)). Many of the worst delays have
resulted from the fallure of the committing Magistrate to
have the depoeiltlons typed and forwarded following the
committal for triel. It is hoped that the difficvities in this
regard have been dealth with by the sdaministrative and
disciplinary action by the Chief Magistrate. A lot of the
others are due to delays occasioned by psychiatzic
examination being confined to one medical practitiomer who has
multiple commitments. We vespectfully suggest that the
appointment of an additional psychlatrist in & centre other
than Port Morasby to allow psvchlatric exemination of people
awalting tria% (when such 1s requested by the defence) be
considered."

While agreeing with the judges as to some of the causes for the delays,
there ave also matters of manpower, availability of magistrates to

conduct preliminary hearings, delays by the police in preparing for
preliminary hearings and having witnesses available and not the least are
the delays inherent in the circult system of the Natiomal Court. ;

It is said that preliminary exeminations are intended to achieve a number

of results. TFirst they are intended to ensure that no cne shall stend

trial for an indictable offence unless a prima facie case is established
against him. Secondly, they inform defendants of the case against them.
Thirdly, in some jurisdictions, it is said that they are uvsed by couvnsel to
test the witnesses and to prepare for the full scale trial by asking all sort
of questions.

However, considering the delays, hardship and impositions on time and
resources involved, and the menner in which preliminary hearings ave
presently conducted, it ig doubtful whether the ideals are properly achieved.
If they are achleved, do the disadvantages inherent in the present Bystem
justify the retention of the present time consuming procedueres?

While it is clearly lmpossible to have immediate trigls in criminal matters,
the administrative problems including the arrangement of court sittimgs,
availability of judges, maglstrates, prosecution and defence personnel all
take time. Too short a period would not be In the interests of the accused.
But to the defendant the time factor is extremely important. A.E. Bottoms
and J.D. Mclean in thelr book. 'Defendents in the Criminal Process” im
commenting on the position in Brltaln say at p.43.




"To many defendants, a pressing guestion 1s, "How scon will
it all be over?' To a few, delsys in dealiug with 2 case,

with the attendant need for several appearances laad to lose
of earnings which creates hardship. Others, uninterested in

and dissociating themgelves from the whole court process,

gimply wish to be rid of the whole iryitating lrvelevance

of the case. To a larger numbey, however-including some

with congiderable criminal experience-the court asppearance,
the attendent publicity, and most of all the uncertalnty as .
to the outcome are mattera creating a (sometimes very marked)

atate of anxlety, which can ounly be alleviated by the

termination of the case."
and on p.44b

"A more general polnt is as to "justified delay®.

From the

point of view of the defendant, unless he himself is anxious

to secure an adjournment, all waiting time is bad,

We have

followed the Streatfelld Committee which recognised that the
preparacion of the case, the logistics of mounting & trial,

or a court hearing of any sort, all require tima.

walting time is of benefit to the defendant, though he may not
be disposed to see it in this light, as contributing to the
proper administration of fustice. Our criticisms ave directed

not at this type of delay, but at the very considerable

period of time over and sbove a generous allowance of time
for preparation, which some defendants have to endure." ke

Although these comments relate to Britain it seems that they are just

as appropriate in Papua New Guilonea.

The legal tradition of requiring the prosecution to show that 1t has
a sufficient case has been ercded to a great extent, both in this

country and overseas. The creation of a great number of summary offences

in all jurisdictions indicates that the procedures involved in

preliminary hearings may not be in the best interests of the sgpeedy
administration of justice, or of the defendant himself. In this

country, the Commissions Report No.8"indictable Offences Triable Summarily"

recomnends that & number of indictable offences be tried summarily.
This will further reduce the number of cases Involving commlttal

proceedings.

An indication of the efficiency of the committal proceedings ag a

screening device may be obtained from the "Annual Reports By The Judges®.

£

The three latest annual reports show the following figures:.

Charges Convictions Macharges
1=7=75 to 31=7-76 907 7137 140
1=8=~76 to 31=7=77 1025 854 83

1=8-77 to 31-7-78 1000 817 . 76

Nolle
Proseque
30
88
107




Although the percentaega of dlscharges and nolle prosequas as compeved
with charpges doas not show a great variaetion baing 18.74% in the fivet
year montioned, 16.68% in the second yeasy and 18,307 in the thivd, wa
believe that the figurea do hipghlight two matters: -

(a) almost one peyson in five to be charged with an
indictable offence is either acquitted, or a nolle
proseque is entered before he comes to trial before
the National Court; and

(b) The number of nolle proseques entered in respsct of
charges for indletable offences has visen dramatically
over the three, years while the number of discharges
has decreased. In the period ended 3lst July 1976
"nolles” formad 17.6% of the total pumber of cases
where a conviction was not enteved. In the year
ending July 1977, 51.5% and last year 58.5Z.

We believe that these figures indicate an unascceptably high proportion of
charges where a conviction is not obtained even though the chayge has been
subject to a preliminary heaving. Alse, the dramatic zise in nolle
proseques over the last three years, although offset by a correspsading
drop in discharges, is we suggest indicative that many persons are beinmg
committed where there is obviously insufficient evidence to support &n
conviction. With nolle proseques being entered in more then 10Z of the
indictable offences coming before the Wational Court, there iun little
doubt that committal proceedings are not fulfiiling their purpose in a
significant number of cases. .

That a defendant should be informed of the case againet him is withour -
doubt. But this can be achleved in either of the two alterastives =
propesed without the necessity of a full prelimlnary heaving as at present.
The Commission is not particulary concerned that the preliminary heaving
may be a rehearsal for trlal. This does not occur in this country but
instead is a method of assewbling evidence for preparation for the trial,
although if both the defendant and prosecution are rapresented by caunsel
the watter can be hard fought at the committal stage.




CHAPTER 2 JHE FIRST PROPOSAL-HAND UL BRIBI,

The Pirst Proposal.

The fivast proposal follows closely the proposal first ocutlined in Joint
Wozking Paper No.2. It would allow n simpler procedure than the preseunt
preliminary hearing.

Preliminary heavingas of indictable offences would be held before a
maglistrate who would vead the written statements of witnesses vwather
than have them attend at court and glve their evidence in person. This
provision would save the tiwme and expense of all partles iuvolved in

- commit’al proceedinga.

The evidence of a witness would have been typed in the form of a
atatut~ry declaration which would be formslly declared as being true by
the witness. The declarations which would basically form the evidence on
which the prosecution relied would be assewbled by the police prosecutor
and presented to the maglstrate Iin open court, The meglstrate would read
the declarations and decide 1if there was sufficilent evidence to justify
putting the defendant on twylal in the National Court.

Although the commlittal proeceedings would be retained the form would be
altered. Witnesses would no longer have to be present ‘in court at the
preliminary hearing.

One matter which should be congideved is the grading of maglstrates who
conduet preliminavy hearingga In the Commissionsview only the more senior
and experienced Magistrate $ should conduct such hearings. '

The awmendments which would be yequired to implement the proposal

for hand up briefs are contained in this Chapter. Although other minor

smendments of a consequential nature would also be neccessary these are
not included in this paper for the sake of clarity. They would of course
be dneciuded In a final report.

The proposal for "hand-up" briefs will require substantial
smendment to Paxt VI of the District Courts Act 1963. Division 1 would .
be repesled and also Sectionsll8, 119, and Division 5 of Part VI. As

., the proposal would only affect the procedure for conducting preliminary
" heayings, no substantial amendusnt of the criminal code 1s required. 1Im

the National Court, the present provislons as to the conduct of trials of
indlctable offences would continue.

The legislative amendments required for the system of hand up briefs
are as follows- -

{(a) Repeal of the provisions of Divisions 1,3 amd 5 of
Part VI of the District Courts Act 1963.

{b) The substitution of the following sections which would
form new Divisions I, 3 and 5 of the Act.
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"piviedion L. - General”
100. - DISOBEDIENCE TO SUMMONS

Wheve a person charged with an indictable offence againet whem a
summons has been lgeued dozs not appoar befove a court at the tise ged
place specified in the summons, and it is made to appear ¢o the court
upon oath that the sumwons was duly served upon him a reasonabje time
before the time appointed foxr sppearing to it, the court, upon oath h@iﬁs
made before it substantiating the matter of the information to ita
satisfaction, may issue iis warrant for the arrest of the d@fe@dﬁn& tq
bring him before a court to anéwer to the information and to ha. §ﬁ?&h@ﬁ
dealt with according to law, :

101. - PERSON CHARGED WITH AN INDICTABLE OFFENCE

Where a pervson appeaxrs ox i brought before a court c¢h
an indictable offence, the court before it procseds to deal wi
the matter shall - :

(a) read the charge to the defendant;

() explain the nature of the charge
to the defendant in a language
understood by the defendant;

(c) inform the defendant -

1) if the charge is ian respect of am im&ictabie
offence specified in Scheduls 3, : he
will be tried by the eourt im which he -
appears, ox

(11) if the charge is in respect of an imdictable
offence which is not specified in Schedule
5 a preliminary investigation will be held
by the Couxt to determine whether there is
sufficient evidence to put him o tefal in ~
the National Court.

(d) The defendant shall be advised that he is eatitled 1f
he so wishes to be represented by a lawyer or, he

nay be provided with legal aild if he qualifies for
it.

102, - DISPOSITION OF INDICTABLE OF¥FENCES

ifi(i)i Ehgri a defendant is charged with an indictable off@nce
eciiied in Schedule 5 oxr which may be dealt iy summari} :
Eall deal with the charge as if it were a charge for a simgietﬁgﬁzzgzt

(2) Where the indictable offe

provisions of the Criminal Cod
be dealt with ode specilfie

nce 1s not agalnst any of the

d in Schedule 5, the char |
under the succeeding provisions of this Part ¢ g?ZShali
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"3, - PRELIMINARY PROCHEDURE

(L) Where & person is charged with an indictsble offence
which is not triable summarily the prosecutor shall, within a reasonabls
time before the date fixed for the hearings of the matter, give to the
defendant or his legal representative -

(a) a copy of the information; and

(b) a list of persons who have made wirltten statemants
which the prosecutor proposes to temder at the
hearing; and

{c) & copy of each of the statements rveferzed to in
paragraph (b}: and
(43 a liat of the documents and things (1f any) referved

to in those siatements which the prosecutor intends
to tender to the court at the hearing; and
{e) & copy of each document veferred to in the list; and
(£) where a thing, not being a document, cannot adeguately
be described in that list, a pbotograph of that thing.

(2) The documents referred to in Subsection (1) may be gilven to
the defendant in any manner in which a summons issued in vespect of an
information and may be proved In the same wanner as the serviece of & svmmons.

"104. - ADMISSION OF WRITTEN STATEMENTS, ETC., IN EVIDENCE

{1) Subject to this section, the District Court at an
examination conducted under this Part may adimit a wrlitten statement a copy
of which has been given to the defendant or his legal representative
under Section 102, as evidence of the matters stated.

(2) A written statement shall not be admitted in evidence by
the court unless before he signed it, the person who made it read the
statement or had it vread to him inAlanguage understood by him.

» Where a person makes an oral statement that 1s taken down
in his presence and sigped by him it shall, where the person gives his
statement in Melaneslan Pidgin or Hiri Motu taken dowm in that language
and, if he is unable to read, it shall be read over to him.

(4) Where any objlection is made to any part of a writtem
statement tendered in evidence the court shall note the objection raised.

"105. = COURT TO CONSIDER WHETHER PRIMA FACIE CASE MADE

(L The court conducting sn examination under this section
shall, as soon as possible after the prosecutor has offered all his
evidence, conaider whether the evidence is such that, 1f uncontradicted
at the trial for an offence, a Judge could convict the defeandant,

() If the court 1s of opinion that the evidence is not
sufficient to put the defendant upon hig trlal upon indictment, 1t shall
forthwith order the defendant, 1f in custody to be discharged as to the
information then under inquiry.




%)) If the court 18 of oplanion that che evidence s sufficnient
to put the defendant upon hils tivlsl for an indictable offence, it shagll
proceed with the examination in accordence with this Division.

"166. - ACCUSED TO BE ASKED WHETH:R HE DESIRES TO GIVE EVIDERCE

(1) Where a court proceeds with the exsmination of a defeandant
in accordance with this Divieion, the court shall read . the charge to the
defendant and explain its nature in oxdinary language aand shall say to
him these words or words o the same effect -

*I have heard the talk of the police and their
witnespes and I have decided that your case should
be heard by the National Court. HNow it 1s your

turn to say something if you want to. But you don't
have to say anything at ell in this court if you
don't want to. You can gave talk for the Rational
Court. If you do say something your words will be
written down and may be read out later when your
case 1s heaxd by the National Courxt.'

(2) Anything which the defendant says in answer to a statewsnt
made in accordance with Subsection (1) shall be taken down in writing and
read to him, and shall be signed by the Magistrates constituting the
court and by the defendant 1f he so desires, and shall be kept with the
statements admitted In evidence and transmitted with them to the Public
Prosecutor,

"107. -~ DISCHARGE OR COMMITTAL OF DEFENDANT

(1) When an examination uwnder this Division is complieted, the
court shall consider whether the evidence 1s such that, 1f uncontradicted
at the trall for the offence, a Judge could acquit the defendant.

(2) If, in the opinion of the court, the evidence is such that,
if wncontradicted at the trial for the offence, a Judge could acquit the
defendant it shall immediately order the defendant, if in custody, to be
discharged as to .the information then under inguiry.

(3) If, in the opinion of the court, the evidence is such that,
if uncontradicted at the trial for the offence, a Judge could convict the
defendant the court shall by warrant commit the defendant to a corrective
institution, police lock-up or other place of security or other such safe
custody, to be there safely kept until the sittings of the National Court
before which he is to be tried, or wmtil he is delivered by due course
of law,

"108, - STATEMENT SHALL BE PUT IN EVIDENCE AT TRIAL

On the trial of a defendant for an offence in which he
has been committed for trial or for any other offence arising out of the
same transaction ox set of cirecumstances as that offence, a statement made
by him under section 106 shall be tendered by the prosecution and shall be
admitted in evidence without further proof thereof notwithstanding that it is

exculpatory or self-serving.
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e, - HAVING

Nothing in this Act contained prevents the progecutor {rom
giving in evidence an admission or confession or other statement of the
defendant, which by law would be admissible as evidence against that person.

110, - DEPOSITIONS OF DEAD WITNESSES EIC,

Where a person has been cowmitted for triasl for an offence, the
deposition of & person taken before the examining court and purporting to be
signed by the Magistrates constituting the court before which it was taken
way, with tre consent of the National Couxt, be read without further proof as
evidence on the trial of that first-mentioned person, whether for that offence
or for any other offence arlsing out of the same transactlion or set of
clrcumstanczs as that offence upon proof -

{a) that the witness 1s -
(1) dead or insane;
(i1) so 11l as not to be able to travel;
(i11)  kept out of the way by means of the procurement of
the azccused or on his behalf; ox
(iv) a pevson regilstered under the Medical Sexvices
Act 1965: and

(b) either by a certificate purporting to be signed by the
court by one of the Magistrates before which ox whom
the deposition purports to have been taken, or by the oath
of a credible witneas, that the deposition was taken
in the presence of the accused and that accused or his
coungel oxr solicltor ox other person authorized by law
to appear for him and full opportunity of cross- '
exanining the witness.

DIVISION 3 — BOND OF WITNESSES TO APPEAR ON TRIAL
118, - BONDS OF WITNESSES, ETC.

(1) Where the statement of a witness has been admitted into evidence
under Division 1 and the examining court or Judge is of the opinion that it
containg evidence in sny way material to a case or tending to prove the gulli
or innocence of an accused pexson, the court or Judge, as the case may by,
may at any time bind the witness by bond whether orsglly or in wricing to
appear at the court at which the defendant 1s to be tried, them and there to
give evidence at the trial of the defendant.

{(2) A bond under Subsection (1) shall particulaxrly specify the
profession, trade or calling of each who enters into it, together with his
full name or vames, and the place of his residence. I

11%. - EXECUTION OF BONDS,

(1) A bond under Section 111 shall be duly acknowledged by every
person who enters into it, and shall be signed by the Magistrates or Judge
before whom it 1s acknowledged arid a notice of the bond slgned by the
Magistrates or Judge, as the case may be, shall at the same time be given to
every person 30 bound.
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(1) The boad of all ov sny two ot wore pevdons who ave bound in the
pame Bum or pensalty may be lucluded Lln one forin of document, and the bond is
as valid and effectusl 1n reaspect of wvary such purson gs 1f 1t hos been
enterad into by a saparvate form or documsnt,

DIVISION 5 - MISCELLANEOUS.
125, - TRANSMISSION OF STATEMENTS, BTC., TO PUBLIC PROSECUTOR

: | When s defendant is commltted for trial the examining court after
the completion of the preliminary examination ox review shall -

(a) immediately send a Notice of Committal to the Registrar
of the Natlonal Court; and
(b) as soon as pratlcable transmlit to the Public Prosecutor

coples of the statements and other documents admitted im
evidence by the court.

126, - [HOW DEALT WITH AFTER TRANSMISSION

(1) After the transmission of the statements and documents wunder
section 113 and befove the day of the trial, the Public prosecutor is subject
to the same dutles and Jiabilities with respect to the documents upom a
certiorari directed to him or upon a rule divected to him instead of that write
as the court would have had and been subject to upon certiorarli to it if the
documents has not been so transmitted,

(2) The Public Prosecutor shall, as soon as practicable after
receiving the documents referred to in Subsection (1 forward a copy of each of
those documents to the Public Solicitox.

(3 The Public Prosecutor, or the lawyer prosecu.ing a case in the
National Court shall, where at the trial an accused has pleaded gullty to the
offence with which he is charged, deliver to the proper officer of the court
the documents admitted in evidence at the preliminary examination or any of

" them to cause them to be so belivered, if the presiding Judge so directs.

127, - EXHIBITS.

(1) Where a pevson charged with an indictable offence is directed by
a cqurt to be tried, the court shall retain custody of all exhibits tendered
during the preliminary examination under this Part, and -

(a) if the person charged is iIndicted or his committal for
trial is to be reviewed by a Judge - they shall be
gelivered to the proper officer of the National Court in
accordance with the Rules of the Court; and

(b) if -
(i) the Public Prosecutor declines to present an
indictment; OR
(1) a nolle proseque is entered; OR

(i11)  another pevson charged is otherwlse discharged,

They may be returned to the person who tendered them or to another person
entitled to possesaion of them.

(2) Where exhibits ave in the custody of the court undey subsection (1),
the person charged, his legal representative and the prosecutor are each
entitled to inspect them either by himself or person authorized by him for the
purpose,




CHAPTER 3 THE SHCOND PR

ABOLLVLON OF  COMMITYAL PBOCEEBISCS,

The second alternative is algo pul forward for consideration.
It represents a major departure from the present procedures for dealing
with indictable offences.

Basically the proposal would eliminate preliminary heaxrings completely.
A person would be brought before a Digtrict Couri, and charged with the
indictable offence but no plea would be taken. He would be remsmdad
either on bail or in custody to appear in the Natdonal Court and the
papers in the case would be forwarded to the Public Prosecutor, '

The proceedings in the National Court would be commenced by the Public
‘Prosecutor prepaying and £iling in that Court en indictment. o

.The defendant would be served with a copy of the indictment, Informed of
the date of the trial as would the Public Prosecutor, the defendant’s legal
coungel and the police.

A veasonable time before the trial, the Public Prosecutor would be
‘required to provide the accusged person ox his legal representative with
coples of all statemente taken by the police, lists of witmesses to be
called and details of articles and documents to be produced in evidence.

The proposal ég based on the system of dealing with dndictable offence
~in Sri Lanka.® Although considerable consequential smendwents would be
- required to Part VI of the district Courts Act, the main legislative

- amendment would be to the Criminal Code.

This alternative is proposed for the following reasons:

(a) With more than 60 indictable offences to be dealt
with summarily by senior magistrates, the work of
the District Courts will inerease considerably.

{b) The preliminary hearings conducted in the District
Courts very seldom fulfil the proper purpose of
determining whether the prosecutliom case ig
sufficlent to place a defendsnt on trial.

(e) The preaent procedures are very time consuming and
in many cases wesult in a considerable delay before
the National Court tylal cen be held. Although there
may be some delays due to the arrangemsnt of
National Court Sesslione and pressure of work in the
courts, the overall time fyom the initlal charge to
conpletion of trial should be conslderably reduced.

(d) At present, the p¥osecutdy has to prepare his case
virtually from the beginning, often after a
conglderable lapee of time ° asince the
preliminary hearing had been conducted. By bringing
the case promptly before the Natiomal Court, the
prosecutor will be better able to advise the police
of his evidentiasry requirements and to prepare the
indictwent while the matter 18 still fresh in the
memory of witnesses.
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Any concern that 1s fale that tho accused parson will net be fully
infoymed of the charge agaeinst him is, we BugEest adaquately token carve
of in the proposal by requiring that

(a) he is brouglt before the Discrict Court and thexe
charged with the pavticular crime or crimes.
It will be necessary o explain the nature of the
charge to him and fupthermore, he will be sexved
with a copy of the indictment: and

{b) the prosecutlon will be requlred to provide him with
coples of statements, liaste of witnesses and detzile
of other evidence to be used in the case.

However, the prosecutlon will not have to esgtablish to the court that there
is sufficient evidence in its case for the accused to stand trial.

Although this appears to be a real loss, we suggest that it is more
1llusory than veal. 'The growing number of offences tried summwarily afford
no pre=trial examination. It is doubtful that the prelimipary hearings at
present as conducted, are really effective in screening ouvt those cases
whichshould not go to the National Court. Any advantages to be gained

from a preliminary hearing are nullifled to 2 great extent by the increase
in time taken from the arrest to the final disposal of the case.

Although the National Court would be burdened with the additional task

of hearing those cases which in the past were rejected on the committal
proceedings, the recommendations in Report No.8 if adopted, will mesm

that the criminal trial work in the National Court will be reduced, perhaps
not by the 30-40% originally estimated in Joint Working Paper 1II, but none
the less substantilally reduced.

Also, it should be considered that, 1f Report No.8 is adopted and the
legislation suggested enacted, the District Courts will be faced with
a greater load of criminal business, and the elimination of committal
proceedings in these Courts would ease the burden of work.

As with the proposal outlined in Chapter 2, for the purposes of
simplicity only the basic amending legislatlon will be included in this
Paper. It is obvious that considershle consequential amendment would be
needed to the District Courts Act repealing the present committal procedures,
At this stage however, the Commission 18 mainly Interested in the reactions
to the two alternative proposals. There are certain administrative
arrangements which would have to be made to try to ensure the smooth
functioning of the systen.

The cireuit system of hearings of the National Court will raquire
that the person belng charpged is first brought before a District Court
otherwise if the indictment was to be loitially brought against the
defendant in the National Court, there could be a considerable delay wntil
the Court was next sitting in that place and could hold the trial.

Under the proposal for the abolition of preliminary hearinge, Sections
537 and 538 of the Criminal Code which relate to procedures for indictment
would be repealed and the following provlisions substituted.

¢
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RN P EROCEDURE FOR FNDLCTMENT

Every trial before the National Court shall be on an indictment
brought in the name of the State by the Public Prosecutor.

538. - INDICIMENT TO BE FORWARDED TO NATLONAL CCURT.

) The indictment shall be forwarded by the Public
Prosecutor to the National Court to be filed in that Court.

(2) The fact that the indictment has been so forwarded and
filed shall be the equivalent to a statement that all conditions reguired
by law to constitute the offence charged and to gilve the court jurisdiction
have besn fulfilled in the particular case.

5384, = DUTY OF JURGE UPON RECEIET OF ITNDICTMENT

A judge of the National Court upon veceipt of the indictment shall -

(a) determine a time and place for the holding of
the trial of the defendant; and

(b) cause a copy of the indictment together with an
order vequiring the defendant to appear or be
brought before the National Court at the time and
place stated in the order to be served upon -

(i) The defendant or his legal representative;
and

(i) The Superintendent of police in the province
in which the trial is to be held. :

538B. = WITNESSES EVIDENCE AND STATEMENTIS.

(1) The Public Prosecutor shall within a reasonable time before
the date fixed for the trial give to the defendant or his legal representative:

(a) a list of witnesses the prosecution intends to call
at the trialj

(b) e list of documents and thinge intended to be produced
at the trial;

{c) a copy of the statements, 1f any, wade by the
accused and the person against whom or in respect
of whom the offence is alleged to have been
commltted; and

(d) a copy of each statement made by any person who is
intended to be called as a witness,

(2) The documents referred to in Subsection (1) shall not form
part of the indictment.

(3) Nothing is Subsection (1) shall be construed as preventing
the prosecution, after reasomable notice to the accused, from calling any
further witness or producing any document or thing not listed with the
indictment.




&

L ].5 =

The Basic amendments required to the District Courts Act 1963 would be
as follows: :

'AMENDMENT TO DISTRICT COURTS ACT 1963

Part VI of the District Courts Act 1s amanded by vepeallng
Sections 101 to 110 inclusive and substituting the following sectinns -

101, -~  Where a person is brought before the court charged with an
indictable offenee vhich is not triable summarily the court shall -

(a) read the charge to the defendant in a language
that he understands either directly or through an
interpeter;

(b) advise the defendant that he will be remanded to the

National Court for trial and either -~
(i) admitted to ball; or

(ii) committed to a corrective. insitution,
police lockup, or other place of security;

102, - DEFENDANT 'TO BE REMANDED FOR TRIAL.

Without taking a plea of quilty or not guilty the court shall

‘remand the defendant on bail or in custody €to appear in the National

Court under the provisions of Division 2.
103. - INFORMATION TO BE PORWARDED TO FUBLIC PROSECUTOR

Where the defendant has been released on bail or remanded in

‘tustody to appear in the National Court, the magistrate shall forward

to the Public Prosecutor the following information:-

(a) a copy of the information forming the basis of the
charge;

(b) the court and date on which the charge was preferred;

(c) details of bail (if any) to which the defenant was

admitted including the names and addresses of any sureties.
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