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PREFACE

This working paper records the main issues raised at a Seminar on the

Reofganisation of the Local and District Courts held at the University of ENG on
13 and 14 October 1980, “

Comments, suggestions and criticisms on the issues ralsed at the seminar are

invited and should be sent toie

The Secretary

Law Reform Commission

P.N,G. Development Bank Building
P.0, Wards Strip,

WATGANI

' They should be submitted before 7th January 1981,

e
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:ijé - }O.SGam: . Wélcoming speech by Mr. W. Kaputin, Chairman of the Law
' Reform Commission. Discussion on the possible amalgamation
‘ ,1,"%‘-.1;: “11ii iof Local end District Courté into & new Magictrate's
SJhreent e it ety Gourty’ Chaired by Mr., S, Kaipu, Becretary of the Law

d .+ i+ i »id Reform Commission.

11 =« 12 - : - "Magistrates' views on the reorganisation of the Lower.
e " Courts”, by Mr. J.F. Aisa, Chief Magistrate. Chaired by
Mr.* S, Kaipu, Secretary of the Law Reform Comrisgion,

1.30'u 2,30pm: o Discussion, Chaired by Mr., B. Brunton, Dean of the Faculty
Poe of Law, UPNG. '
i

3 » 4pm: . Simplification of forms and procedures; Chaired by
1

Mr. G. Lay, Young and Williams,

Tuesday, 14 October 1980

9 » 10,30am: . *  Jurisdictional changes: increasiﬁg present civil and
criminal jurisdiction and extending Magistrates® powers
of sentencing, disposal, mediation and compensation,
Cheired by Mr. J.F. Aisa, Chief Mbg%stratea

w12 "Taking a plea" by Mr. P. Quinlivan, Magisterial Service.
- ' Chaired by Mr. A. Amet, Public Solicitor's Office,

1.305-; 2,30pm: Committal Proceedings. Chaired by Mr. W. Kaputin,
I4
; : : *  Chairman of the Law Reform Commission,

'3 w 4pm: _ Summary of Proceedings. Chaired by Mr, L.X. Young,
£ .Director, Legal Training Institute.

The 'Seminar was held in the Council Chamber of the University of Papua New Guinea,
Port Moreshy. .
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Mo

day, 13 October 9 = 10.30am

weraen [ i 1 anir e, -

WEiCOMING SPEECH BY MR, W, KAPUTIN, CHAIRMAN OF THE LAW REFORM COMMLISSION, AND
DléGUSSION ON THE POSSIBLE AMALGAMATION OF LOCAIL AND DISTRICT COURTS INTO A NEW
" MAGISTRATE'S COURT.

CHATLRMAN: Mr. S. Kaipu, Secretary, Law Reform Commission.
i

In his welcoming speech Mr, Kaputin expressed his apprecilation thet such a

+

seﬁior group of judges, administrators of the law and the courts, acedemics and
members of the legal profession were attending the seminar. He added that the duty
owa? to the people and the povernment was to assist with the formulation of a

legal structure that will suit the people of P.N.G. He pointed out that the
purpose of the L.R.C.'s working paper on the "Reorganisation of the Lower Courts"

’ wasgto help'to'obtaiﬁ participants' views on the issues so as to enable an improved
str?cture to. be devised and agreed upon, Participants.were asked to sen¢ their

wri@ten views after the seminar, and also after they had received the L.R.C.'s

r ',
- . report on the seminar,

P

Although there was support for the fusing of the two courts Jnto a Magistrate's
Court structure some participants drew attention to the logistical problems of
providing staff, legal representation, avallability of support personnel etec, which

an expanded jurisdiction would bring (Young, Amet, Korus, Delaney and Pratt J.)

It was pointed out that the police had current difficulties on the prosecution side
and ;hat they would not be able to cope with the proposed increased jurisdiction
without a substantial input in training (Korus). Magistrates wouid need to receive
-traiking in mediation and awarding compensation if these measures were to be

.strefsed in a revised system. Exist%ng resources e.g. migistrates training each
other on mediation techniques, should be used as much as possible (0'Collins). Onm

the ;ame topic of making the best use of existing resources, Mr., Young suggested
thathegal Training Institute graduates could, with additiomal training on magisterial
_'mattérs, be'brought into the magistracy. Mr. Iramu suggested better qualified

. pers¢nnel would result from'organised exchange arrangements with other countries for
.ff&iéing, rather than the present reliance on bringing experts into P.N,G. i
Naroébbi J. stressed that as far as the logistics were concerned in ensuring the

7 incréased jurisdiction was a success, the government would just have to make the

. money available. He also advocated the appointment of six more senior magistrates:
2 1n!Mt Hagen; 1 in Lae, 1 Ln Rabaul and 2 in Port Moresby. Lawyers could also be

emplqyed to conduct weekend or evening courts. ) '

L ]
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fha Public Solicitor's Office ig concerfned that the increased juvrisdiction
would oblige them to provide legal representation in the lower courts(whére persons
are chargéd with offeﬁces carrying maximum penalties of over two years' imprisonment.
which they cannot provide (Amet). Mr, Iramu suggested that there are other ways of
providing legal rebresentation in the lower courts. 1In Tanzania private lawyers
are paid by the government to represéat clients in court. Mr. Kaputin suggested
that we should Iook'outside.the present framework of legal representation and try

and provide a system where people can deal with the law themselves,

Ut gt , .

A - The Village Courfs system was bréaking,down ﬁhrough lack of transpert to
enable magistrates to reach the villages and through an absence of adequate
supetvision (Irami), "The roles of Village Court magistrates and community governmen
should be reviewed; perhaps councillors' and magistrates' roles should be combined

._\ {Narokobi JJ. ' |

The proposal to streamline the lower courts was unanswerable as an attempt to

bring the judicial process closer to the people, The law itself should te
simplified, particularly procedures, so that less qualified personnel could
administer it (Sawyerr), |

Other generdl points made were as follows:
t
it dage : :

(a) 'people are not intevested in court styuctures, they are only concerned
that their case can be heard, and without being given the "run=awsround'

from one court to another. . (Quinlivan)

+

(b an overall court structure might include three types: a traditional
o type for customary dispute settlément; an informally run but

“"institutionalised court; a highly formalised appeal coﬁ#t, (Quinlivan)

A e A T P . - .
) (c) a system of reviewing all magistrates’orders which lead to imprisonmen%
TaZHIfeth cfa o should be instituted. (Brunton)
It =y ::if;i},e,»-, adeg -y . ’ .
. 5“_, : (d) there is an overall need to provide accessible legal Bervides to the
N :ﬁlj.,: LN '-. .

' fural people of ENG, (Aisa)
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Mondayj 13 October !{il.L 12

'-r-f-‘ﬂs{ri-a.t'r::- '

o gusr o-"MAGISTRATES' VIEWS ON THE REORGANISATION OF THE LOWER COURTS"

,“.'__ vt

A o “f”ff"Paper delivered by Mr. J.FP, Aisa.,
z.!"":.".‘n' 1 * {" 134y L IR

* CHATRMAN:: : - Mr. .5, rKaipu, Secretary, Law Reform Commission.

A ERECTIRE B |

7% rpis’talk is related to the paper from the Magisterial Servlces in September
1977 entitiéd: - C e

AR ] 1.
135 TR vl e ST TV ST

0 d . - "Recommendations from the Magmstemal Service on Ckcmges to be made to
the Distriet and Local Courts Act. Report No.1",

1} dymadi: The present paper also follows a LEC Working Paper of August 1980 entitled:
b . ) )
.‘"Reorgmzsatwn of Lower Courts".

i e e,
T ’ | ""'_5-:--.4,

The magistrates' views included the following points:

i. A Single Magistrates Court.

RRTIE S ETITe R :
S T e o _The Maglsterlal Serv1ce thinks an amalgamation of District and Local Ccurts .
Y T Gyttt
into one Maglstrates Court is esgential.
teeo2030 Clvdil Jurisdiction and Procedure.

R +
i ooy T .

C1bejon A new c}ass of maglstrate grade five should be created w1th a civil jurisdiction
ALY LA Tives e
of K10, 000 and other grades of magistrate should have 1esser jurisdlctldn

TN e o

T according £o' their grade down to that of K1,000 for a magistrate grade one.

et og - Jur15d1ct10na1 anomalies between the Child Welfare Act and the Deserted Wives
AR VAN i e

and Chlldrens Act should be corrected and guidelines provided to determine when

a customary marriage is a recognised marriage for the purposes of the latter

‘Aet.

. ‘General custody jurisdiction should be considered along with the LRC'E proposals

on family law.

" All grades of magistrate should have the jurisdiction to deal with the dissoluti

L]

: of a customary marriage,

" The unlimited jurisdiction of village court magistrates in regard to bride price

under §.24(3) of the Village Courts Act should be extended to all grades of

wmmed b vades - Y
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. 5.

'brécedﬁre in Civil Cases.

Mediatory jurisdiction should be extended to all grades of magistrate.

et

rll PR TR '|,..f.' ye

The following improvements are suggested:
(a)  all grades should be allowed to sign default judgments;

(b) "substituted service be allowed only in civil cases";

(e) "section 33 of the District Courts Act be retained";

. ¥

) - "Transfer of Proceedings from one court to another be given to all’

m&gistrates in the new Act",
B T S R R R

gments in Civil Cases..

. -
LI -{.

’ thistrates appear to favour imprisonment for civil debt. "The repealed

Absconding Debtors Act and the Creditors Remedies Act (Papua) 1905 should be

. incorporated in the new Msgistrates Court Act.

Criminal Jurisdiction and Procedure.

A complete review of jurisdiction, procedures, sentences and ord=rs should be
underteken. The introduction of mediation in the criminal jurisdlction may
result in courts and police being accused of not settling criminal matters

according to law, It will adversely affect the independence of the,ju@éiary.

Criminal procedure should be at least changed until it can be understood by the
average Papua New Guinean. The procedure followed on a plea of not guilty

should be reviewed and adapted to the customary arbitration system.

Adjournments should be limited more strictly than at present!

A plea of guillty by letter should be aliowed for minor criminal offences under

_the pew Act,

Exeparte hearing of minor criminal offences should be allowed in the new Act,

The proposals of the LRC contained in its working paper are generally supported,

: but with the following comments :

(a) customary forms of punishment such as apology and feasting should also

be considered;”

(b} a better defiped bonding system is needed as an élternativé to fines pr
imprisonment;
1(&) magistrates should not be able to revoke their own declsions except in

ex-parte criminal broceadincs.



w ) -

Compensation Orders in Criminal Cases.
Lo tdga ot } o . . . .
. Buch orders should be enforceable by way of imprisonment in default of payment.
. The present jurisdiction under S.19{1) of the Local Courts Act should be increased
in the new Act. -
Other Factors: =~ 7 .

. fhe following matters were also mentioned:

{a) further steps-shouid be taken to ensure the appearance of witnesses in
T criminal'cases';'includi'ng remanding witnesses in custody;

- (b) the six months time limit on criminal offences, after which the
prosecution is discontinueds; is too short, particularly in the light of
the proposed increase in criminal jurisdiction for the magistrates;

{c) : ‘éppéal procedures should be streamlined;
Sedt b T LT T e Tie e e
kd) . the court forms need to be thoroughly reviewed.
{
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T Monday, 13 October 1.30»2{30pm

DISCUSSTIORN

Mr. B. Brunton, Dean, Faculty of Law, U.P.N.G.

In his opening remarlks Mr, Brunton said that it was no accident that the
" major. achievements of the Law Reform Commission, in terms of substantive legislative

.- change resulting from its work, have been in the area of criminal law and criminal

fffgiiﬁ;procedure. This was because of the political concern over law and order, He added
.7 that in the process of tightening up the lower courts system, the wider political,
economic and social context. should be considered and in particular the interests
- of those who will be affected by the changes. He raised the following issues for
- gi- possible discussion: the raising of the civil jurisdiction of megistrates grade one
:q-;o K1000; the need for a review of magistrate training; the urgency of reform in 7
family law, partiéularly as it affects the lower courts; the imprisonment of persons
for civilldebﬁ nonwpayment; the mediation of criminal cases and its jmplication omn
the prosecutor’s discretion; the proposal to abolish the '"no case to answer"
H;Bubmission; sanctions, pleas and ex parte criminal hearings; and the problems in

' producing witnesses in court.

JRRNE After an explanation for nonwslawyers by Mr, Quinlivan of the terms, civil,

. eriminal, and discretion to prosecute, discussion centred on the following topics:

e, Conmpelling the appearance of witnesses,

" The payment of fees to witnesses, as under the District Courts Act, has been

. proposed by the police to assist the problem of witnesses failing to appear (Korus).
.'-:,‘,,’E!..»,u. »
~ .The Magisterial Service supported the idea in principle but requires a satisfactory
administrative system for the payment of fees to be worked out (Aisa). The present

o f?#ﬁwritten summons procedure for compelling attendance is very laboricus .(Quinlivan).

2 Mapistrates publishing reasons for their decisions.
bare et

With increased civil jurisdiction magistrates should publish reasons for their
., decisions, so the parties can study how a decision has been arrived out and so it is

easier for the National Court to consider the case on appeal., (lay)

i
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b
e

3. Mapistrates reviewing the decisfons of other magistrates,

A number of speakers did not thimk that 1t would be deslrable for magistrates
" to review other magistrates' decisions (Lay, Brumton, Narokobi J). Existing appeal
to the National Court was Breferable. Mr. Aisa clarified that such reviéws were

only irtended te apply in respect of ex parte criminal cases.

4, " 'HNo case to answer. submission.
.,_.;:‘::,'_!,_: . " .

A Ler e G

frig The proposal to abolish the no case to answer submission was not favoured by
. some participants (Lay, Narckobi J.}. A defendant should never be required to answer
an allegation beflore any, substance has heen proven about it (Lay). The accused should
-havegthe option of making a no case Lo answer submissjion at the conclu;icn 6f the

" prosecutox's case (Narokobi J,).

o b RPN . . :
Other mattors raised were as follows:

[N

opc g (@) ~support for fusing the District and Local Courts into one magistrate's
voonemi - ¢ . court, (Narokobi J.).
(b)Y ~ usefulness ‘of ‘including some provisions

D " ip thw-District Courts legislstion Lo provide sauctions where a person

fofally disregards an order of the court {(Lay).

‘ Ltivr{e) . suppoxt for increasing the jurisdiction of Grade One Magistrates to
kol st - K100 . in view of the amount of moncy and customary geods now handled in
vitlages (Narokobi J.).
{d) Miverict Court magistrates Grades IV and V should have powers to grant
Ceaegd fht 1. divorces and award custody (Marokobi J.). :

'{?”""%} (e) """ ‘Mapistrates should have power to appoint mediators of disputes in
TReEeelt o gppiopriatd cictumstances, as well as exercising this function themselves
PamRdy o (Hatokobi’J. ')

._‘\f":]pi‘l“;' 3. . nhs o .
(£) Magistrates should have power to determine an irnrlividual's case against
central, provincial or local government (Brunton),
il \ (g) . the relationship of new Magistrate's Courts legislation with Land and

RS LS S TR oo .

R Village Courts should be considered (Narokoebi J.}, .

T RS T S P T G :

v ¢ ’ : :

(h) the. importance of the protection in 5.33 of the District Courts Act
‘ whereby the Court may set aside an ex parte conviction or order,
fi: . {Quinlivan),
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~ Monday, 13 Octobet, -: 3w4pm

.1 SIMPLIFICAYION OF FORMS AND PROCEDURES

ATt

| g .

i s oo
.....

' CHAIRMAN:  Mr. G.-lay, Young and Williams.

FORMS.,

-

; The forms used in the District Court are discursive and either record or compel.

-Idealiy they should draw thé reader's attention to what is required of him.. In a

o countyy where only a minority of people .speak English they should perhaps all be

'i-J'issued in three languages. English, Pidgin and Motu,

. Proof of service is inadequate because there should be some evidence that the

recipﬁent in fact understands what is required of him.

fThe structure of the present forms 1s of course very old and more modern forms

would be superior. The new NSW District Court forms are examples of modern forms.

1

3
PROCEDURES,

! :
;Dgfault summonses and garnishee orders are thorns in the side of private
practitioners in this jurisdiction: the former because of problems of service and
proof-of service and the latter because of the need to apply for an order every payw
- day. %
i
The new K10,000 jurisdiction will make many defendants reluctant to go to

court, There should be a right to apply for discovery and particulars of a party's

: _ defen%’ie.

it may soon be necessary to make some provision for the wideSPread use of word

"-processors in lay firms,

. SUMMARY OF DISCUSSION,

‘Lt. wag generally agreed that the complaint and summons and information and

? summoﬁs.could-be combined into single documents,

A difference of opinion over whether a complaint should contain particulars was
' settléd by Mr. Quiniivan quoting S.139 of the District Courts Act,

The queéﬁions of pr00f of service and garnishee orders should be carefully
considered by a special subscommittee established for thé purpose of considering the

_f improvement of forms and procedures.



w Lhow s

The standard wny to refer to time 18 now "AM™ or “BMY, : j'

The possibility:of-clerks of court signing default judgments was rejected

~until the general education and experience of the clerks improves.
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rvnTuesday,. 14 October ::9410,30am

' I S I a7 R AR T

- JURISDICTIONAL CHANGES » increasing present civil and

! criminal jurisdiction dnd extending magistrates'
powers of sentencing, disposal, mediation and compensation,

" CHAIRMAN? ;. Mr,.'J.F. Alsa, Chief Magistrate,
.;jd_.-.'t_:,a\a;"f,.'. A_.-.':( g e g llp. ’ ]

rie Lo ol - [N

"' This session was dominated by conéern over sentencing. In introducing the
topic of jurisdictional changes, Mr, Aisa pointed out that while we may be
concentrating on the rights of the defendant we should also recognise that the

i hﬁoprts have 1 duty to protect the community at large.
i :
A number of speakers expressed the view that sending people ﬁb,institutions
he .did not rehabilitate them (Wallace, Mount, Marru and Sheridan). The emphasis
-¢L&ppeared to be on retribution first and foremost with little effort made to provide
educational -and rehabilitational facilities. Also the view of inmates was to regard
prison,as a holiday; .it had no deterrent effect at ail {Marru)., A toughasr approach
b was-QLSOIadvoceted5_'the:government should no longer feed nrisoners, and their

relatives should be required to do so (Iramu),

. ?% "' it was pointed obut that chere are now 23 corrective institutions in ENG, 56
fgggiufelniockhupé”énd a'total of 5,000 prisoners, It seems that the establishment of
' L{fxrural lockeups has not reduced the numbers held  in custody (Suare)h It was also
" indicated that 80% of, .prisoners in corrective institutions had been sent there by
"the lower courts {(Suare). One problem is that currently the lower courte have a
qnib”J}}mited range of sentencing options available to them (Mount, Deklin). 1In respect
: Pnpf Juveniles they can only be imprisoned, sent to an institution, made a ward of the

Director of Child Welfare, or fined (Mount:), Perhaps weekend detention or

progranmes could be implementad ox the whole village could become involved in

~ rehabilitating it§ delinquents (Deklin). Large numbers of children have been
imprisoned ‘as 4 result 'of nonwpayment of fines imposed by Village Courts (Mount).

S In September there were 60 children under the age of sixteen in three welfare
er-’“ Tovrepp 2 - F 40 v A
P 1nstitutions and 235 in corrective institutions (Mount)
“ RN I P :
“'improvements in ekércising discretion in ‘sentencing and imposing bail were

*jrequifed before ihéreéased “jurisdiction was given to the lower courts; otherwige

j”" ppeals ‘would "increasé and this would create problems im the Public Solicitor‘s

U off16é7 H(Amde)dY ab eIy
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An ultimate sanction, such as imprisonment, 1§ required when a person disobeys
an order of the court e,g. non-payment of & fine (Young). If there is to be a .
_ relaxétion in sending people to prison, then the alternative forms of seﬁtenéing
,mﬁét be effective; probation.seems the most likely solution (Korus).

. | ; :1 , S _
Other topics raised were:
(a) the history of punishment has been full of conflicting particulars,
| Simply imprisoning people does not solve the realties of the situation

_ or meet the traditional order; greater emphasis should be placed on
- éd; .- .1t the offender providing compeﬁsation. The call for higher jail terms

:H'_, -t 48 a misinformed notion (Kaputin).
(b)  greater use of mediation might be encouraged {(Wallace, Narokobi).

(c) it is hoped the L.R.C, draft Youth Court Services Bill will be.brought

f

éjﬂjfw'i‘: ¢+ before the N.E.C. in the near future (Mount).
' 5

.(di'a'_the'Distfict Courts (Community Work Orders) Act 1979 has noc commenced

“becahse thé'ﬁachinery to bring it into effect has not been worked out
‘:if _e.g. the kind of work that can be prescribed under the Act, and the
Fro Y evvent of magistrates' discretion in ordering certain types of work
s (Delaney). This is something which the L.R.C.; Magisterial Service and
Depaftment of Justice should solve (Kaputin).

2,74 (e) increasing magistrates' jurisdiction in the lower courts will lead to
o A ivit e an-increase in the numbers sent to corrective institutions (Roddenby).

aefg o b
Rl (f) Vill&ge Courts should have jurisdiction to deal with children in rural

IYq iwni o areas as they are more appropriate that Children'a Courts in towns
Bt ﬂqffl“(lramu) '
Cdeagan . . P I B I . . . . : . )
wild Ao 0o $8) hh,Local;government,councillors tend to think that Village Court Magistrates -
fe 1.0, are taking away their powers: this relationship needs to be Improved
_T;ﬁ,,ﬁigl- (Waibauru)._; ' h '
f“”(h} ! the constitutionality of the probation scheme being applied to one
*(3““'”’ "'”ﬁrestticted area of the country at present was questioned (Roddenby)u

l||t1lll N TR
- In summing Lp fhe session Mr, Aisa said that most participants had expressed
!:'concern about sentencing, and particularly the lack of alternatives available to the
'Loéal and Distriet Courts, ' Probation, community.work ordera and alternative
iﬁéEitutions should also be considered. But a deterrent to protect the community.
, gnd the "Yictims’ of ctime_must be provided. Ihe E.R.C. and the Magisterial Service

Z'éh0uld study the poséible solutions to sentencing problems in the.lower courts.
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PEAKING A PLEA™

Eaper delivered by Mr. P.J. Quinlivan
q{nl”nwﬂ Y oy o eI . i

Q;{ ann~l boon omy, "'l'”f‘i N

. CHATRMAN: Mr, A, Amet, Public Solicitor a Office

RARD S plas ay drell ot fioas
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Mr. Amet commented thatAlittle appeared to have been achieved over the years
gigqyestgblispingﬁp:qqoouqes in the Lower Courts judging £rom the number of appeals
fggﬁwﬁich;had gone .through the Public Solicitor's Office on the grounds that magiotrates
" ’"l had not  heard the defence care propetly, .

q!'*’] T he - I': S P NS
"The ma jor points made by Mr. Quinlivan in his paper were as follows.

1s In 1890 Sir William McGregor, with the help of Sir Samuel Griffiths, was the
'V!3E7l}f*"aréhitect“bﬁlwﬁaf ¢an be called "the Papua New Guinea Procedure' for the

oy

o ‘taking of & plda.” It was designed to combat one of the disgraces of the
pdasd FI “administratiod of justiéd whereby a defendant is not told the facts of the
' Firi gdga until after ‘a plea ‘of guilty has beéen announced,
-‘lq'“g'tf-.-'_ Pt HEPR | '41 I R ' 4

R I g;ioqrENG Erqqugrq.rgguizes a magistrate .
(a) to first acquaint himself as fully as posaible with the facts of the case}

) then to decide whether a proper case has been brought before him and

mﬂ‘! Tiv oA, M .-
: to certify this in writing,
-aj*llu,l tﬂ-f‘ fl PETH I P N DL :

POC

7 n:( },.q and then, to darefully explain the substance of the charge to the

NETITS ﬁﬁ," defendant,iif he jconsiders & proper cade has been brought.

r.hﬁvAl‘ ‘xtg e ey :.\,.‘ ',..,-w i '
3; The successive’ re-enactment of the "PNG Procedure“ from 1890 onwards is one
. v kA ad b

of the longest aver 1egislative chains, and is a deliberats break with the
Bﬂj 0! B ldw elsevhers, »-i oudy o0 '
’ ‘11 \—’li‘} sy omo e

by In contrast, the SOuoalled "New South Wales Procedure“, adopted in many
ﬂ:"\ P owmadl ® 3 vi..u.,l
jurisdictions overseas, is that the charge as 1aid, in all”its legalese, shall

: Pﬂhka nf AR T T
gt be read to the ‘defandant ‘and he shall be asked if he pleads guilty or not
' guilty.
YD N ST ;1:"\7 fl acl T“'F"‘l" A " - MR g

Sppﬂqungland and yNey South Hales have now adopted what is in fact the Papua New

0] paGuinea Proﬁaggge;forntaking a . plea. ., . ., "

’
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Quite against}the legislation in PNG, it appears tbaﬁ'm&giatrates and police
prosecutors have been taught to adopt the "N.S.W. Procedure” and this is

causing havoc in the administration of justice.

i Prosecutors are not being given their proper status. They have tha knowledpe

of the elements of offences and ought to be able to require more evidence be

. obtained by other police officers when 1t is lacking, before taking a case
° to court, Dafendants know cases have not been properly investigated by the

police,

" The Constitution pledges that the people of PNG will guard and pass on their
‘ noble traditions and Christian principles. The PNG ‘procedure is & very noble

tradition which shonld be guarded. Thoqp Anvolved in the administration of justi
~ should ensure that tha stfgjght and narrow of the law is followed by using

>

-~

the PNG procednre. “#,f _ .

. } r"“ -
“There‘yns”;ﬁgral gupport for the comments made in this paper, and specifically

/
from‘j;att. Miles, Naroknbi JJ, Messrs Roddenby, Mount, Vagi and Marru. It was

» ated out there are many occasions when the failure of a plea, to put the full facts

to the accused, formed the basis for a successful appeal (Pratt, Hiles 47, and

Roﬁdenby). Juveniles do not understand the charges being put to them, magistrates

do not take sufficient time to explain fully what the police allege they did (Mount).

< el

MY 2L

- g

Other issues raised in discussion were:

(a) ° the uncertainty of the meaning of the phrase "the substance of the
information shall be stated to him" in S,134 of the District Courts
Act, and whether the substance is .the taking of the information or

:”hMether it has to include the actual elements of the charge (Aisa).
. If incorporated in a new Magistrate's Court Act, it should dafine
P clearly the procedure the magistrate should take (Aisa).

Kb) the danger of magistratea not properly phraaing their questions to the
T accused 80 that the true facts do not-come out (Sheridan),

}c) the 1mportance of only putting the pracise elements of the offence to
* .the accused, and not confusing the situation with extraneous questions

(Roddenby).

(d) the general failure by magistrates to explain to defendants uhe

' purpose ‘of the allocutus, and a reluctance by magistrates to change
the plea at that stage (Roddenby). Mr. Quinlivan also referred to

Jensen v McGrath (1965-66) P,+ N.G.L.R.91  at this ﬁoint-
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(e) - Magistrates should take into account the language understood by the

parénts of the juveniles appearing in court. (Mount),

Mr. Amet céncluded that the consensus was that in the administering oxr taking
of a plea there appears to be adequate provision, but that magistrates ave not
following the practice correctly, The L.R.C. and Magisterial Service should give

"'d;rections and guidelines to improve tliis position,

T Ty
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Tuesday, 14 October 1,30«2,30pm

DISCUSSION OF L.R.G. REPORT NO.10 ON COMMITTAL PROCEEDINGS

Pt = =t

CHAIRMAN : ° Mr. W, Kaputin, Chairman, Law Reform Commission.

S R

Mr, Kaputin introduced the topic by outlining the procedures proposed by thd

. Law Reform Commission after lengthy conferences with representatives from the

Public Prosecutor?!s and Public Solicitoi's Offices and the Magisterial Services
Commission. He expressed the hope that the debate on the introduction of committdls
by written brief would not be rewopened. The waste of resources, the confusion
of defendants and the tendency of the magistracy to commit in all cases were all

good reasons for changing the present procedure,

A number of objections to the proposed new arrangements were raised during

the discussion:

1. the LRC's draft bill doesn't clearly state that written statements in the
brief handed to the magistrate have to be sworn. (Roddenby).

2, the LRC's draft bill doesn't state what happens to the original sworn
statements and other documents, only that copies be sent to the Publfic

Prosecutor and Public Solicitor = Clause 125 (Roddenby),

3, Exculpatory or selfwserving statements should be admitted as proposed and it

shouid be made clear that this also applies in relation -to more serious

indictable offences {Rcddenby),

&, as the magistracy is left with virtusglly no dia&retion, why involve them at
all? (Quinlivan),

5. the defence should have the right to require specific witnesses toc attend
coiirt for crosssexamination, so that the sworn evidence can be tested at an

éarly stage (Miles J.). .

.6; - the Prosecution should be able to supplement the written material with oral
v evidence and the Defence-should be able to cross~examine on that

evidence (Miles J.).

7. It i5 = misnomerto call schedule 5 offences "Indictable Offences Triable.
Summarily” (Miles J.). '
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8. Committals are a check on the prosecutors. I1f the present committal .

procéedings are unsatisfactory:
(a) - because defendants don'€ understand the'procedure, or

(b). " g if delays in %ommittal proceedings, or
. X ! S - H v

(e} - " magistrates are committing for trial unnecessarily
Dot er : T .
{hp'thgn the solution should _not be at the expensé of the defendants' righrs

o {dg Suvaro, Amet) "
. zpﬂabgnJ shetd L W nom ,3~l

.9, Because the Childréns Court has to refer committal proceedings to the District

bqanown.Courtg tha.chlidren often have to endure open court proceedings. The new

won mod- thistraten Court should:have ‘power to conduct the new proceedings in closed
cotirt, Problems often arise when a juvenile is charged jointly with an adult

ot 1 and the juvenile 13 thereby disadvantaged (Mount).
T R e L I .

10/ h‘Thé-whoiéfpﬁéitioﬁ ghould be rewexamined by the authorities with a view to
allowing the erosswexamination of deponents upon thelr sworn statements at
the committal proceedings. Such a right would be rarely used but would be

YN 4itdl’ 4n 'Bomd cdsés " (Pratt J,),- ' S z
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Tuesday, 14 October 3-4pm o IR
T —— co

4 . .+ .. - SUMMARY OF PROCEEDINGS

CHAIRMAN: - Hra L.K. Young, Director, Legal Training Insfitute.
f - T . R . ,,;,',. .

ur. Young 1ntroduced hiﬂ summary by noting:

'éﬂg} i that the Village Courts were tending to "assume more westernised
functions rather than the customary ones" and urged that this tendency

}i;ﬂﬁﬁg‘ . - . be arrested as quickly as possible.

" (b) - that the senior magistrates are to hive their jurisdiction increased
at last, but they are less qualified and there are fewer of them now

80 a strong review system will be necessary.

e that he would prefer a regional court system as he proposed at the
R - Waigani Seminar in 1978 which could serve as a training ground for

4.4 .'--- future national judges.

.. Discussion on the possible amelgamation of local & district courts into s new

magistrate's court,

" There appeared to he general agreement:
. {a) that the magiafrates be given greater jurisdictfon and

{b) . that the loecal and district courts be combined into one magistrates
‘ court. - ' '
: . .
;?be-NEC had already approved the increase in jurisdiction and in effect the
abo;ifion'of committal proceedings. Legislation is to be introduced to this effect

'1n the November sassion of Parliament.
" After a lengthy discussion Mr. Deklin pointed out that the real task was to
*1dentify the problem and then ask if the suggestions being made were going to solve

:Athe rpblem.
O & D, ]

' "Magiastrates® views on the reorpanisation of the lower courts',

LI
i
> After hearing Mr, Aisa's paper on the views of the megistrates, discussion

took place or the following issues:

; Ca) whether mediation should be introduced for minor eriminel matters;
T . .

(b) whether the grade one magistrates could be entrusted with a civil -

jurisdiction of Ki000;

PR Lo btim sinserton dnwrtedfntiang 4n Familv Inaw matrtara cthonld be simnlified:



i:f the question of improving both forms and procedures.
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.{d) - how refusals to pay debts and absconding debtors should be dealt withj
{4 (e): : how to simplify eriminal procedure; . o .

E) whethef'pleas-of guilty by letter should be allowed in minor ¢riminal

matters;

t {g). .. whether the present limitation period of six months for minor criminal

T

_ offences should be extended;

"1

é {h) - whether magistrates should be allowed to review the decisions of other
C fge magistrates; ’
(1) ‘ how witnesses could be compelled to attend court,

B . '

The Sigpiification and Improvement of Forms and Procedures.

| .
hliy. Mr, Lay introduced a discussion on court forms and procedures and it was

generally agreed that court forms should be improved to take account of modern

inventions from carbon paper to word processing.

Court procedures and their reform were more contentious:

(a) Default judgments will continue to be teferred to magistrates at

i " least until such time as the training of clerks of court has improved,

(b) éarnishee orders should not be changed until the whole subject is

thoroughly revieved.

However an amalgamated complaint/summons would be general;y wel comed.

.

} It was also generally agreed that a sub-committee should be Set up to examine

:Jnriédictional Changes.

This session concentrated on sentencing and could be summarized as "unity in

: diversity". All agreed that sentencing powers should be more varied but there were
diverse views as to what these should be. The District Courts (Community Work Orders)

Act 1979 has been passed but not implemented because the precise fora of

implementation has not been decided.

"Taking a Plea',

-

' This session was devoted to Mr. Quinlivan's plea for a return to the Plea-
taking procedure introduced by Sir William McGregor, All agreed that such a return’

would be most beneficial and that legislative cHange was desirable so that there
could be no mistake as to what the procedure should 'be.



. ébmmittal Proceedings,
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This session was devoted to the proposed new committal proceedings by handeup

brief. Some participants felt strongly that the accused should still be 2ntitled

to c¢dll for a'full:dommittal or at least crosswexamine some or all of the witnesses

who gave evidence contained in the brief.

oy

- (a)

-

_‘I“’fl!’!?.'.'_ T

(b

(c)

arrFa v -
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In concluding his summery, Mr. Young touched upon the following points:

clear guildance should be given to the magistrates on the question of

costs on dismissal with a view to compensating acquitted defendants;

admission or partial admiséion of guilt should be allowed in criminal

e

cases

the standards of the clerQSuofmcourt should be improved so that they

can give greater assistance to litigants;

‘;ﬁéfofelgny-changes are made affecting the Childrens Courts they should

.bé‘céféfﬁilj considered in consultation with child welfare authorities,

the main work of the Commissions will be along four main lines:

(i) procedure (including forms);

"~ {1i) - - mediation im criminal as well as civil mattérs;

~.{i4ii). sanctions « broadening the range;

{dv) . . persomnel.
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