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PREFACE 

This working paper records the main issues raised at a Seminar on the 

Reotgantsation of the Local and District Courts held at the University of PNG on 

13 and 14 October 1980. 

, Comments, suggestions and criticisms on the issues raised at the eeminsr are 

invited and should be sent to:. 

. i 

; , . 

The ·Secretary 
Law Reform Commission 
P.N.G. Development Bank Building 
P.O. Wards Strip, 
WAIGANI 

They should be submit.ted before 7th January 1981 • 
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SEMINAR PROGRAMME 

."! :' . ,~ , ...... 'i • t J ,;. ,:, . , 
:. !: 

Welcoming speech by Mr.·W. Kapui:in, Chairman oL the Law 

Reform Commission. Discussion on the possible amalgamation 

. r~" ,;: .. .! ,i iof LOcal and District Courts into a new MagictTate's 

.·i':f·';;~ .,;" '1''''' ,:'~'F':" '" COUTti' Chaired by Mr. S. iCaipu, Secretary of the Law 

.)'.~ ' .. :';~ ~'i,l :Reforin Commission • 

. q'J ~ .••• ,. -1-,1-·-·:; f~ 1 ;;!.J...: .' 

11· .. 12 "Magistrates' views on the reorganisation of t:he LoweT. 

1.30 .. 2.30pm: 

3 .. ~pm: 
.1 

Tuesday. 14 October 1980 

9 .. 10.30am: 

11 .. '12 

. I 
1.30'" 2.30pm: 

! .. 
3 .. 4pm: 

:~ 

Courts", by Mr. J.F. Aisa, Chief Magistrate. Cheiredby 

Mr.'S. Kaipu, Secretary of the Law Reform Comwission. 

Discussion, Chaired by Mr. B. Brunton, Dean of the Faculty 

of Law, UPNG. 

Simplification of forms and procedures; Chaired by 

Mr. G. Lay, Young and Williams. 

Jurisdictional changes: increasing present civil and 

criminal jurisdiction and extending Magistrates' po~ers 

of sentencing, dispossl, mediation and compensation. 

Chaired by Mr. J.F. Aisa, Chief Magistrate. 

"Taking a plea" by Mr. P. QUinUvan. Magisteri".l Service. 

Chaired by Mr. A •. Amet. Public Solicitor's Office. 

Committal Proceedings. Chatred by Mr. W. iCaputin, 

Chairman of the Law Reform Commission • 

Summary of Proceedings. Chaired by Mr. L.K. Young, 

.Director, Legal Training Institute. 

The I~elninar was held' in the Council Chamber of the UniverSity of Papua New Guinea, 

Port. Moresby .• 

, 
, ! 
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-_,- Mr. R. MelIor, 
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Mr. Justice Narokobi. 

Professor M. O'Collins, 
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,.... Miss B. Pilokos,. 
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Mr. P. Quinlivan, 

Mr. R. Rams ay , 

'-.-: 
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SEMINAR PARTICIPANTS 

Magisterial Service. 

Public Solicitor's Office. 

Magisterial Service • 

Melanesian Council of Churches. 

: Magisterial Service. 

Ombudsman Commission • 

. Magisterial Service. 

Faculty of Law, UPNG. 

Faculty of Law, UPNG. 

Executive Branch, Justice Department. 

Law Reform Commission. 

Law Reform Commission. 

State Solicitor's Office. 

Magisterial SerVice. 

State Solicitor's Office. 

Law Reform Commission. 

Magisterial Service. 

Law Reform CommiSSion. 

Magisterial Service. 

Legislative Counsel's Office. 

General Constitutional Commission. 

Royal Papua New GUinea Constabulary. 

Young and Williams. 

Royal Papua New GUinea Constabulary. 

Magisterial Service, 

Law Reform Commission. 

Department of Community and Family Services. 

Central Provincial Government. 

Department of Arithropology and SOCiology, UPNG. 

Law Reform Commission. 

Magisterial Service. 

Administrative College of P.N.G. 
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Mr. K. Roddenby, 

Professor A. Sawyerr, 

Mrs. E. Sheridan, 

Mr. A. Suare, 

Mr. H. di Suvaro, 
,.; _. :,1:.:. :' I 

: Mr. M. Uvako. 
, Mr. . K! Vagi, 

Mr. 1. Vartabo, 

:, l1r. J. Wallace, 

Mr. R. Waibauru, 

,Mr. L.K. Young, . 
't •. '\J.::::'\!' 

Miss P. Young, 

. : ~! j .; I r ~ • 

- ." -~'. :., \ I.· 

,I .. ( :: ;! ' .• 
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',' I ~_~.; ," .,. ': .". 

".; ... ~ . i '~"p t 1 • 
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Public Prosecutor's Office. 

Faculty of Law, UPNG. 

Ombudsman Commission. 

Corrective Institution Service. 

Faculty of Law, UPNG. 

Probation & Parole Branch, Department of Justice. 

Magisterial Service • 

Magisterial Service. 

Probation' & Parole Branch, Department of Justice. 

Department of Decentralisation. 

Legal Training Institute. 

Exe~utive Branch, Department of Justice. 
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Monday, 13 October 
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_ 6 _ 

9 - 1O.30am 

WELCOMING SPEECH BY MR. W. KAPUTIN, CHAIRMAN OF THE LAW REFORM COMMlSSXON, AND 

DISCUSSION ON THE POSSIBLE AMALGAMATION OF LOCAL AND DISTRICT COURTS INTO A NEW 
• MAGISTRATE'S COURT. 

I 
CHAIRMAN: Mr. S. Kaipu, Secretary, Lttw Reform Commission. 

I 
{ 
I 
I In his welcoming speech Mr, Kaputin expressed his appreCiation that such a 
I 

Be~ior group of judges; administrators of the law and the courts, aCl'demics'and 

members 
i 

owed to 
I 

of the legal profeSSion were attending the seminar. 

the people and the government o/as to assist with the 

He added that the duty 

formulation of a 

legal structure that will suit the people of P.N.G. ! . 
He pointed out that the 

purpose of the L.R.C. 's working paper on the "Reorganisation of the Lower Courts" 
I .... . 

was;to help to obtain participants' views on the issues so as to enable an improved 

stdtcture to ·be devised and agreed upon. 
. I 

written views. after the seminar, and also 

Participants were asked 

after they had received 

to senc; their 

the. L.R.C. fS 

report on the seminar. 

\ 
t '. 
I Although there was support for the fusing of the two courts jnto a Magistrate's , 

Court structure some partiCipants drew attention to the logistical problems of 
; 

pro~iding staff, legal repreeentation, availability of support personnel etc. which 
I 

an expanded jurisdiction would bring (Young, Amet, Korus, Delaney and Pratt J.) 
.i 

It w~s pointed out that the police had current difficulties on the prosecution side 
I 

and ~hat they would not be able to cope with the 
I . 

with~ut a substantial input in training (Korus). 

proposed increased 

Magistrates would 

jurisdiction 

need to receive 

traihing in.mediation and awarding compensation if these meaSures Were to be 
1 

.strersed in a revised system. Existing resources e.g. magistrates training each 

other on mediation techniques, should be used as much as possible (0'Co11ins). On 
f the fame topic of making the best use of existing resources, Mr. Young suggested 

thatJLegal Training Institute graduates could, with additional training on magisterial 

. matt~rs, be' brought into the magistracy. Mr. Iramu suggested better qudified 
I 

persQnnel would result from'organised exchange arrangements with other countries for 
i 

tra·i'iing, rather than the present reliance on bringing experts into P.N.G. 
',' 

Naro~bi J. stressed that as far as the logistics were concerned in ensuring the 

incr~ased jurisdiction was a success, the government would just have to make the .. 
money available. He also advocated the appointment of six more senior magistrates: 

" 
2 in"Mt Hagen; I in Lae, I in Rabaul and 2 in Port Moresby. Lawyer::; could also be ,! 
empl~ed to conduct weekend or evening courts • 

. ' .. 
·'·'·Il 

I • 

i i ' 
It , 
I ! • 
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The Public Solicitor's Office is concerned that the increased ju~isdiction 

would oblige them to provide legal representation in the lower courts(where persons 

are charged with offences carrying maximum penalties of ove, two years' imprisonment: 

which they cannot provide (Amet).Mr. lramu suggested that there are other ways of 

providing legal representation in the lower courts. In Tanzania private lawyers 

are paid by the government to represent clients in court, Mr. Kaputin suggested 

that we should look outside the present framework of legal representation and try 

and provide a system where people can deal with the law themselves. 
't1'>,i" .• ," 

The Village Courts system was breaking, down through lack of transport to 

enable magistrates to reach the villages and through an absence of adequate 

supervision (Iramu). ',The roles of, Village Court magistrates and community governmenl 

should be reviewed; perhaps_councillors' and magistrates' roles should be combined 

(Narokobi J). 
; \' , 

The proposal to streamline the lower courts was unanswerable as an ~ttempt to: 

bring the judicial process closer to the people. The law itself shOUld be 

simplified. particularly procedures, so that lass qualified personnel could 

administer it (Sawyerr). 

Other general points made were as follows: 

(a) peopie are not interested in court structures, they are only concerned 

that their case can be heard. and without being given the "run .. a-round" 

from one court to another. (Quinlivan) 

(b) 
; .1. • ~ ; 

an overall court structure might include three types: a tr.aditional 

"type' for customary dispute settlement; an informally rU}l bt:t 

, institutionalised court; a highly formalised appeal court. (Quinlivan) 
.t'!r : 1 :' , i ' ..... 1. ':. i 

.. 1. • j."l ." •• 

(d) 
" i I 1.:' . t. 

. : '" ft·· 

,i" . 

a system of reviewing 

'should, be ins't'ituted. 

'l: 

all magistrates'orders 

(Brunton) 

, 
which lead to imprisonment 

there is an overall need to provide accessible legal services to the 

'rural people of PNG. (Aiaa) 

.i ~ t" "1'1 f r . 

. ,~ ... i I', 

<;,f:- J. "ftf ! I " n •. '1 tr ',,', .' .~ '( , , , " , 
]0 ol? • ... ·rl!~.i 1" ,I 

" 
" I .. 

" : " 
, 
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,.'/"]. ) .. :~." . 11.j ~.' , 
, , Monday, 13 October 11. ,- 12 , , r. t 

t, i ,ll',. 'Paper delivered by Mr. J.F. Aisa. 
l·-·!-f~·.C\' 'j' (I:'!"~l ;".1 ;,<1 .. I"!", 

Mr •. S."l;aipu. Secretary. Law Reform Commission. 
", '1' .!,. 

"j 'This' talk 

1977'entitiedi 

is related to the paper frOm the Magisterial Services in september 
~-; .-. -. ,-'" 

'.~ . .' . " 
IJ,:tn.i drof:, "RecQmmendatj-ons f1'om, the, Magis'l;e1'ia~ Service on Changes to be made to 

too Dist1'ict and Local. CduPts Act. Report No.l". 

'. I :ifl"t"::!~" The presen.io ,paper also fol~ows a LRC W01'king Paper Of August 1980 enti.tl.ed: 

"I ":" ,;;., ; t .. ; . : 

. ' ''Reorganisation of L07J)er COUl'ts". 
i-": "I. : "0 ••• ! i,,:."j l i "'" . 

The magistrates' views included the following points: 

1. A Single Magistrates Court • 

. 'fti~~HO:' . ". . I 

",. ,', The Magisterial Service thinks an amalgamation of District and 'Local Ccurts , 
.~I!t,{)·.! .. .u"1>'r'·-;_: .. " I " ,', _ .... : . , ,,~ • 

into one Magistrates Court is essential. 

J .. ,,'<' .. 2;';" Civil Jurisdiction and Procedure • 
• 

• ~ ':.: .,.'! : (,- I •• _ 

A new class of 
·r·: ~ ! •. ~.... I ,... ". , 

of KIO,OOO and 

mag~strate grade five should be created with a civil jurisdiction 

oth~r grades of magistrate should have les~erjurisdiction 

a~c'ording t?' their grade down to that of Kl,OOO for a magistrate gr'3.de one. 

Jurisdictional anomalies between the Child Welfare Act and the Desert~d Wives 
,. :l':li .,. ! .. :' • ; _,. 

and Chiidrens Act shOUld be corrected and guidelines provided to determine when 

a customary marriage is a recognised marriage for the purposes of the latter 

Act. 

'<: General custody jurisdiction should be considered along with the LRC'~ proposals 

on family law. 

, All grades of magistrate should have the jurisdiction to deal wi~ll the dissoluti 

; of a customary marriage. 

The unlimited jurisdiction of village court magistrates in regard to bride priCE 

under S.24(3) of the Village Courts Act should be extended to all grades of , 
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Mediatory jurisdiction should be extended to all grades of magistrate • 

' .. ' :. . It,-.' '. r .,. '"',. '. . 

3. .. Procadure in civ:i.l Cases. 

The following improvements are suggested: 

(a) all grades should be allowed to sign default judgments; 

(b) "substituted sarvicl'l be allowed only in civil cases"; 

(c) "/Section 33 of the District Courts Act be retained": 
{~ ~ ~~. ", , . 

(d) "Transfer of Proceedings from one court to another be given to all' .. ' ,..- ~ . '.' .' .. 
magistrates in tbe new Act". 

. !~.! ."....': ': r ",'~ : • "; 

4. .1 Judgments in. Civil .Cases • 
•••.• 1,- .•.•. .\' '~ , . . ..... 

~gistrates appear to favour imprisonmeht for civil debt •. The rep~aled 

Absconding Debtors Act anrl the Creditors Remedies Act (Papua) 1905 should be 

incorporated in the new Magistrates Court Act. 

S. Criminal Jurisdiction and Procedure. 

A complete review of jurisdiction, procedures, sentences and ord~rs should be 

undertaken. The introduction of mediation in the criminal jurisdIction may 

result in courts and police being accused of not settling criminal matters 

according to law., It will.adversely affect the independence of the.judCiary. 

Criminal procedure should be at least changed until it can be understood by the 

average Papua New Guinean. The procedure followed on a pl'!!a of not gUilty 

shOUld be reviewed and adapted to the customary arbitration ,system. 

Adjournments should be limited more strictly than 'at present; 

A plea of guilty by letter should be allowed for minor criminal offences under 

, the new Act. 

,·Ex-partehearing of minor criminal offences should be allowed in the new Act • 

. 
The proposals of the LRC contained in its working paper are genera Uy supported. 

but with the following comments: 

(a) customary forms of punishment such as apology and feasting should als,O 

be conS idered; '. 

(b) a better defined bonding system is needed as an alterna,tive to fines ,or 

impris onmen t; 

'(c) magistrates should not be able to revoke their own deCisions except in 

ex_oarte criminal oroceArlin~~-
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6. Compensation Orders in Criminal Cases • 

7. 

• '·1.1.· ' .. 

Suqh orders should be enforceable by way of imprisonment in default ef payment • 

. The present jurisdiction under 5.19(1) of the Local Courts Act s~ould be incressed 
! - -.~ , 

in the new Act. 

.. ' .. , . 
Other Factors; , '. 

! : 

.'. THe following matters were also, mentioned, 

'(a) further steps should be taken to ensure the appearance of witnesses in 

criminal· cases·; including remanding witnesses in custody; 

(b) the six months time limit on criminal offences. after which the 

prosecution is discontinued. is too short. particularly in the light of 

the.proposed increase in criminal jurisdiction for the magistrates; 

(c) appeal procedures should be streamlined; 
,,' .. ,,' '.,' -, 

the . court f,orms need to be thoroughly reviewed. 

- -·f· 

'. f " , 

': . ,':'., ,~ .. . . . ... ~ 

. .;, 

'.' 

I ." ." .. 

:'!:' 

, \ 

I ,. ".,_-~ 

1"0 ":- , .. ... I ;'.~ '.: . \ 
, 

, 

, 
':1'1 r I , '. ,:,,' JI: , ~.\ i f ~ .. ' :'! 

• 
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J ., ' 

:~: : . 

D I S C U S S ION 

Mr. B. Brunton, Dean, Faculty of Law, U.P.N.G. 

:j" In his opening remar\,s Mr. Brunton said that it was no accident that the 
,. A,,· • 

'1.' ,maJor, achievements of the Law Reform Commission, in terms of substantive legislative 

, ",:"~':j;:j,::,~hange resulting from its work, have been in the area of criminal hw and criminal 

"",f:iH;~,;j)rocedure, This waS because of the poHtical concern over law and order, He'added 

': .. " ',~""that in the process of tightening up the lower courts system, the wider political, 
.'. 

.": : 
, ' 
,,' .... ," 

economic and social context, should ,be considered and tn particular the interests 

,.' !,! 

of ,those ,.ho will be affected by the ChHtlges. He raised the foll owing issues for 

possible discussion: the raiSing of the civil jurisdiction of magistrates grade one 

,to K1000; the need for a review of magiRtrate training; the urgency of reform in 

family law, particularly as it affects the lower co'urts; the imprisonment of persons 

for civil debt nonHpayment; the mediation of criminal cases and its implication on 

the prosecutor's discretion;, the proposal to abolish the "no case tC1 answer" 

'SUbmission; sanctions, pleas and ex parte criminal hearings; and the problems in 

producing witnesses in court. 

After an explanation for nonHlawyers by Mr. 

criminal, and discretion to prosecute, discussion 

Compelling the appearance of witnesses. 

Quinlivan of th~ terms, civil. 

centred on the followi~g topics: 

The payment of fees to witnesses, as under the Distric't CO'Jrts Act, has been 
. -

" proposed 'by the police to assist the problem of witnesses failing to appear (Korus) • 

. ""'J""The Magisterial Service, supported the idea in principle but requires a satisfactory . , . . 
administrative system for the payment of fees to be worked out (AisA). The present 

... ~,"il'written summons procedure for compelling attendance is very laboric·us ,(Quinlivan). 

2. Magistrates publishing reasons for their decisions. 
r.:!t-

With increased' civil jurisdiction magistrates should publish reasons for their 

1 ?eciSions, so, the parties can study how a decision has been arrived out and so it is 

\' easier for the National Court to consider the case on appeal •. (~ay) 

:t~ ... , , . 
,1,1 



. ~.:. 

3. Magistrat'l" reviewiuI\ Lhe decinJ.oIls of other magistra~~,~ 

A number of speakers did not think tha.t it would be desirable for magistrates 

to r.:Wiew other magistrate'S' decisions (Lay, Brunton. Narokobi J). Existing appeal 

Mr. Aisa clarified that such reviews were 
.. ·t 

to the National tourt was preferable. 

only intended to apply in respect of ex parte criminal cases, 

1.'''''0' The proposal ,to abolish the no caSe to answer submission was not favoured by 

"some participants (Lay, Nan,kobi J. >. A de~endant should never be r~quired to anSwer 

an allegation be ear€'. 'any, sUDst"n",,, ha" 1...,,," proven about it (Lay>. The accused should 

have. the option of. ,,!,aking a no Ca';" to "ns'.cr sub.nission at the conclusion of the 

prosecutor'sc,asR ,(Narollol1i J.). 

O:-~"'1:. c 

I~.~ !:. 

~ ,~. '1 

Other· matti.:rs raised ~/e.re as fol1m;\ls ~ 

(b) 

"sul'pO~"t for ~using the District and Local ,Collrts into one magistrate's 

couct; ~Naro,lcobi ,J. ) •• 

l1spfulneSR··of ·including some provisi.ons 

iti tfIP:·Dir:;tr·"ict Courts legislation to pt'cwlde :=onnctionr; l;1here a person 

101 ully disregards an order of the court (Lny), 

,I'.:' (c) Stll'PoJ:t £,or increasing tbe judsd;ction of Grade, One, Magistrates to 

~ -;;jJ.qr).: ....... ~ .: ~ltH),O, in ,vi.ew. {lf the amOullt f.lE money and customar.y gco(J~ no~v handled i.n 

vi Uag"" (Nnrokohi J.). 

• .1 i .t':' 4:t :j j'. , 

!I.if' . .I S (~'3 

(d) lJj" trict enurt mag'l.st''',t.es !;r;ld.",r. I.V Ill1d V should have powers to grant 

divorces alld ,award custody (Narokobi J.). 

(e) .. " "}k!p,isb:'ates should have power t,o appoint mediators of, disputes in 

:a.pptopriat.e cj.ccumstances, as well as exercising this function themselves 

(f) 

(g) 

Olarokohi' J."), 
. !, 

Magi~i:rates shoUld have po""r to determine an indi"id"Jal's Case against 

central. provincial or local government (Brunton). 

the relationship of net, Magistrate I S Courts legislatio,n with Land imd 

yillage Courts shOUld bR cOllsidered (Narokobi J.). 

(h) the importance of the protection in 5.33 of the Di5t,):'ict >£!lli~J§.j\S_t 

whereby tbe Court may set aside an eK parte convicti'on or order. 

(Quinlivan). 

, 
• 

, " , 
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Monday. 13 October, . ,3 .. 4pm 

,,": "{ >, 
I 

CHAIRMAN: 

FORNS. 

, 

", I SIMPLIFICATION OF. FORMS AND PROCEDURES 

.':. 

Mr. G.,,-Lay, Young and Williams. 

; Th!' forms used in the District Court are discursive and either reco,rd or compe~, 

. Ideal,ly they should draw the reader's attention to what is required of him., In a 

count,ry where only a minority of people ,speak English they should perhaps ap be 

.... issue,d in three languages: English, Pidgin and Motu • 

. Proof of service is inadequat!' because there should be some evidence that the 

"'; recip!ient in fact understands, what is required of him. 

: The sttucture of the present forms is of course very old and more modern forms 

would' be superiar. The new NSW District Caurt forms are examples of modern forms. 

PROCEDURES. 
i 
.' Default summanses and garnishee erders are thorns in the side af pr:;'vate 

practitioners in this jurisdictien: the forme, because of problems of service and 

proof· of service and the latter because of the need to apply for an order e?ery pay~ 

day. 

The new KIO,OOO jurisdiction will make many defendants reluctant. to go to. 

court. There shauld be a right to apply fer discovery and particulars vf a party's 

',. defence. 

. .... 

It may Boon b,e ne.cessary to make seme provisi0!l fer the wld~spread ~se of word . 

. prl)ce!,sors in law firms, • 
. ) 

S.UMMARY OF DISCUSSlON. 

'Itwa!' generally agreed that the complaint and summons and informatio.n and 

summons. could ·be combined into single documents • 

lA difference of opinidn'over whether a complaint should contain part~culars was , . 
. settl~d by Mr. Quinlivan quoting 8.139 of the District Courts Act. 

,The questio.ns of proof of service and garnishee orders should be carefuily 

considered by a special sub"cammittee established for the purpose of con"idering the 

impro~ement of forms and procedures. 

\ 
r 

, 



The stllndnrd wn.y to refet' to time is now "AMII or "PMn. 

The possibility,of:-clerks of court Signing default judgments was rejected 

u~til the general education and experience of the clerks improves. 

, : : ~: ! " , . 

~,! • 

(,lrJ I I I; " \:' ,~' :' "." 
" 

, ('i 
.; ... ,. 

hnfl =!:i!!""!,!"" ";';', 

?,nw a':t'l.dV-,X:tlf':1 'It,' f:v:-; hlr':,h ,:,Ii:' , 

1{11v:'J;l'l!',:.l ".d ~ tl.il~!,"'" ·~.'T·,.h'·r~ 

!:.,rfj SH.i"J.":,b,~ .~rr:: :J ~ !):;~(!~rn.':f :,It;. r -::'.1'; 
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".JURISDICTIONAL CHANGES M increasing'present civil and 

criminal' 'jurisiUct'ion' and extending magistrates I 

powars of sentencing. disposal. mediation and compensation. 

CHAIRMAN:. ,. Mr" 'J.F.: Aisa, Chief Magistrate. 

·jlf.~l:f'\"')'·~ '."'~ : ... j. It/- .1, 
! 

'I'"'' , , . 'This se~sion Was 'dominated by' concern over sentencing. In introducin~ the' 

topic of jurisdictional changes, Mr. Aisa pointed out that while we may be 

concentrating on the'rights of the ~efendant We should also recognise that the 

~ir!,,~o~~,ts ,h,\~~ a ,d,Ljtytp pr,o.tect;. the community at large. , .. -. ..' .... . . 

~ number of speakers expressed the view that sending people to.inotitutions 

h,,,did not .rehabilitate ,them (Wallace, Mount, Marru and Sheridan). The emphasis 

·".appeared to be on retribution first and foremost with little effort mad<.> to provide 

educational· and re.habilitatiorial facilities. Also the view of inmates was to regard 

prison.,as a holiday; .i~had no deterrent effect at all (Marru). A tougher approach 

l>r,.~ was· also 'advocated: . the,government should no longer feed prisoners, and their 

relatives should be reqUired to do so (lramu). 

it'was pointed out· that chere are now 23 corrective institutipns in FNG, 56 

,( ~.drunll iock"upri rind a' total of 5,000 prisoners. It seemS that the establishment of 

.. ( l'l ,rural lock .. ups 

indicated that 

has not reduced the numbers held.in cus~ody (Suare), It was also 

80% of. prisoners in corrective institutions had been sent there by 

. the lower courts (Suare). One problem is that currently the lower court~ have a 

. ..limited range of sentencing options available to them (Mount, Deklin). 
:O"'1iV!.~'; . ': : . ;'; I." - • 

of juveniles they can only be imprisoned, sent to an institution, made a 
p!=J~'-. . - ) ... . ....• , : : 

Director of Child Welfare, or fined (MOUnt), Perhaps .weekend detentf.on 

In respect 

ward of the 

or 

programmes could be implemented or the whole Village could become involved in 

rehabl1itat'ing itl': delinquents CDeklin). Large numbers of children ha~'e been 

,.,i'·!;';pr1Soned 'as" .. ' result"of non .. payment of fines imposed by Viilage Courts (Mount) • 

. :; .. J;n September there were 60 children under the age of sixteen in'three welfare 
.lJU;> \ • .•. ..•• I· .• ' ! ., "1"1 ~ . 1 I ' - : 

.. . institutions and 235 in corrective institutions (Mount). 
1!;r1':1 r,l," .. ;. , .. i: .. 1 :--.- .. > n'.'·· i I,',"" .. ,. 

,,' 'Improve~erit:s in exercising discretion in 'sentencing and 'imposing .bail were 

.. 'f.Ji~~ui.~ea b~fore·ih<!rea~ed-ji.irisdiction was given to. the 'lower Co.urts; otherWise 

.!l·jJapp·e;"ls·'woi.i1d 'increase 'and this would create problems itl' the PubliC Sol ieitor 's 

'. offiC/'" :"(Ainet):' ~ ",f ·'·I"!·f.,,, 

........ 
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An 'ultimate sanction, such as imprisonment, is required when a person disobeys 

an order of the court e.g. non-payment of a fine (Young). If there is to be a 

relaxation in sending people to prison. then the alternative forms of sentencing 

, must be effective; probation seems the most likely solution (Korus). 

",,,:1 

;\ . 

" : 'j .' 

Other topics raised were: 

(a) the history of punishment has been full of conflicting psrticulars. 

(b) 

(c) , 

Simply imprisoning people does not solve the real ties of the situation 

or meet the traditional order; greater emphasis should be 

, ; the offender providing compe~sation. The call for higher 

'", is a misinformed notion (Kaputin). 

plae:eq on 

jail terms 

greater use of mediation might be encouraged (Wallace. Narokobi). 

_ ~ '!'.:d !. - .; , . 

it is hoped the L:R.C. draft Youth Court Services Bill will bn,bl:ought 

before the N.E.C. in the near future (Mount). 

, the 'District Courts (Community Work Orde'rs) Act 1979 has noi: c-:.mmenced 

"because the_chinery to bring it into effect has not been, worked out 

, e.g~' the kind of work that can be prescribed under the Act, and the 

extent of magistrates' discretion in ordering certain types of work 

(Delaney). This is something which the L.R.C.; Magisterial Service and 

Department of Justice should solve (Kaputin). 

"',,: ',' .,:'!"'(e) '" increasing _gistrates' jurisdiction in the lower courts will lead to 

'i'o"lt" ,', "'," :,an', increase in the numbers sent to corrective inst£tutions (Roddenby). 
, , , 

(f) Village Courts should have jurisdiction to deal with children in rural 
"'·eI !;',-, 

, areaS as they are more appropriate that Children'S Courts in towns 
P.. .e"" .. ~ ~d ')'-I~' . ' " 

, ',' ,,(Iramu). 
'J I)!!t(.(~.:. "i .~(. ~ _,;. ,! . f •. " • 

,.)jJ 'I',;, "",(gj "!'" Local ,government councillors tend to think that Village Court Magistrates 

r" :. ' , are taking away 'I .••.. . their powers: this relationship needs to be ~,mproved 

: p," 1"'1 !"" .. (Wa,ib~uru,)~" 

c' '(h)" , I the constitutionality of the probation scheme being applied to one 

',(jCl/);,H) ,,' I'i W)rest!:ictild: area of the country at present was questioned, (R"ddenby) •. 

!.I"I.,.,ll; .• ·/. ,,".i i! p) Ii,",l!·; 

In suonning up the s,ession Mr. Aisa said that most participants had expr,.ssed 

concern'about sentencing, and particularly the lack of alternatives available to the 

, Lbe:al! !..nd District Courts.'· Probation, coonnunity, work orders and alternative 

itiiib.tutions" should also be considered. But a deterrent to protect the community, 
" ... . 

•••• . ~ J I"" • , ;. • , { 

ahd the 'victims' of' crime, must be provided. The L.R.C. and the MagisteriAl Service 

$hould study the possible solutions to sentencing problems ih the,lower courts • 

.. ! . 



"" l7 .:. 

. ",Tuesday., 1.4 October ... ,11w12 ., ,.;" ., . 

, .' . "TAKING A PLEA" 

,Paper dell,vered by Mr. P.J. Quinlivan 
l/".~~' • ":,~.' 

(lIt .... ··q .... r ~.: •. -':l~ ".,~If' "'1' , .. 0\ .',t. , : 

- cIiA:iw: .. 'Mr. A. Amet,Publi.c Solicitor's Office. 
H'f.i/I'l r ~ .... , .. !C"\~ I'., 'lrr!~, ~'1;!.·:;t .... ! ; 

>~::: l r" r .... • t', .• 

'~r,j .!,',f h·rlt'.rd.~ !',·:u.l '(' .... ~ .. ,;J \:, q' .l, 
..... ! . 

Mr. Amet commented that little appeared to have- been achieved over the years 

~.l~t:I; "estllblisring, pr.<?c",du:t;es in _the Low.er Courts judging from the number of appeals 

,'J!d¥1j.1ch __ t,ad gone ,througl),the Public Solicitor's Qffice on the grounds that magistrates 

:; 1:; i"Ht ~~d :~qt; "heard t_he ~~~ence, cal'e properly. 

~i! J ~. I: 'r': !.. '. ., '.' ': ... ', '" ~ : I ~ . : 

'. The major p'oints made by Mr. Quinlivan in his paper were as follows:. 

1. In 1890 Sir Wi1l1am McGregor, '~ith the help of Sir Samuel Grif.fiths, was the 

'V IN B~.n,; .,., architect- bft WIiAt' can be called "the Papua New Guinea Procedure" for the 

",..' :'taking of' A' pl~a. '! It:'· was' designed to combat one of the disgraces of the 

?_1'J"l r J '.'-' "Administratiori "0£ Justice whereby a defendant is not told the facts of the . . . 
/-. "j dae 'unt!l 'after' 'a 'plea 'or guilty has been announced • 

. (to,hi,' , ,Th,!"PNG Prqc~dur'l,r,,,,!quir_es a magistrate, 

(a) to first acquaint himself as fully as possible with the facts of the case; 

(b) then to decide whether a proper case has been brought before him and 
.!!Id1 ":""1' ,~", '""1 "':!!" ,.,I!: ' ..•••. :~.!f" :"" . 

to certify this -in writing; 
·~j7!'~~? 7!.?,~·~·! :',(1 ,.·f'·) '~" J.~~:~,;l !.~ ", I' 

"In ,;,-.(c,?·_,·_.o l1-pd ",tilen, .t~, ca,re,fully explain the substance of the charge to the 

.(H~I" "f,i;:.,d,ef.",~d~'\I,t. !i~,~"l;,considers ,a proper .case has been b,rought; 

~·n~ .•.. " t~!·· ,~ ..... ~ .. ~".~ , ....... .., "' 
3. The successive rewenactinent of the "FNG Procedure" f.r;om 1890 onwards is one 

. ,"~.I/ ,\ "~~I : ~ j, ," ". "' 

of the longest ever legislative chains, and is a deliberate break with the 

. ~dj 01 '" lIiw' .. lsewheri.-. :>,,: ... ,,1, -,: -
.(!1 '.::~ "'1');') Jp:,) .... ,. 

4.' In contrast, the so"called "New 
'. 0.3 :!)!"l"'~':\,·, ",j ~ .~, '. i. "':~"l" .. ! .,. 

, _.: .. ::-.' '.' jurisdictions overseas. is that 
:"p..o~ .. i!.$ 0; ',:1;;' f·.l·~ 'J" '! .~: .. ". ":J': . ': \: .• "". ',: . 
,,:.:..- ' , be read to the defendant and he 

South Wales Procedur ... ", adopted i,n many 

the ch;'rge as l~id, 'in all'its legalese, shall 
. 

shall be asked if he pleads gUilty or not 

, guilty. 

(.)r.:' t~I·!:·~·'1./)''':fl '-:l"' ;dr,t,~.":,.~ .">.~ ".' " •. r;. 

?r".li!IbE!l!ll<\l\d~'l~(h~,,;~ ~?,~t,9,,,~a,~W~ have. now adopted ,~h~t ,is in fact "the Papua New 

{>l h·~~':f.~~~' ~f;9~eH~~j~~9~~~t-:~.ing ,8..J?lea. "\ i . r ' 

,'.' :;. " ,. 

'.'. :.:. ': .. . 
~:"~'; .. . 



. . 

6. Quite against'the legislation in PNG, it appears that" magistrates and police 

prosecutors have been taught to adopt the "N.S.W. Procedure',~ and this is 

causing havoc in the administration of justice. 

7. "Prosecutors are not being given their proper status. They have th .. knowledge 

of the elements of offences and ought to be able to require more evidence be 

obtained by other police officers when it is lacking, before taking a case 

~:. 1 i'· " '. 

8.··· i~ 

to court. Defendants know cases have not been properly invesUgat(·d by the 

police,. 

The Constitution pledges that the people of PNG will guard and ~ass on their 

nobla traditions and Christian principles., The PNGprocedure Is a very noble 

tradit:lon which should ba guard!ld. ThosJ!".-1nvolved in the administrlltion of jusU. 
,. .',-

should, ensure that the 8traig~t and ~arrow of the law is follow~d by using 

the PNG P~oc~d~re. _.~ .... ...-- , 
, ...-

" .. " '~....-' 

,~ There ..)'ll~etle;;l support for the conil1lents made in this paper, arid specifically 
... 7' , , 

fromJPltt. Miles. Narokobi JJ. Messrs Roddenby. Mount, Vagi and Marru. It was 

.pEid out there are many occasions when the failure of a plea, to put the full facts 

lj~ to the accused. formed the basis for a successfui appeal (Pratt, Miles JJ, and 

".. Roddenby). Juveniles do not understand the, charges being put to them, ma,gistrates 
I . 

do not take sufficient time to explain fully what the police allege they did (Mount). 

Other issues raised in discussion were: 

(a) the uncertainty o£the meaning of the phrase "the substance of the 

information shall be stated to him" in S.134 of the DiBtr1~t Courts 

~. and whether the substance is ,the taking of the 'information or 
• ". I 

.' whether it ball' to include ,the actual elements of the charge (Aisa). 

, If inco,rporated in, a new Magistrate's Court Act, it should define 

cllULrly the procedure the magiStrate should take (Aiss)'. 

~b) the danger of magistrates not properly phraSing their questi~ns to the 

accused so that the true facts do not· come out,(Sheridan). 

(c) " 
:1 

"the importance of only putting the. precise elements of the offence to 

.the,accused, and not confUSing the situation with extraneous questions 

(Roddenby). 

(d) the general failure by ,magistrates to explain to defendants the 
.. , 

purpose'of the allocutus. and a relUctance by.mag:l.stratesto change 

the plea atthilt stage (Roddenby>. Mr. QuinUvan also referred to 

Jensen v ~Crath (1965-66) p •• N.G.L.R.91 at this point. 

, 
• 
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(e) Magistrates should t,lke int() IlCC()lInt tlm IllflgUflf\C umlerHtuo<l by tit" 

parents of the juveniles appearing in court, (Mount). 

Mr. Amet concluded that the consensus was that in the administering or taking 

of a plea there appears to be adequate provision, but that magistrates a~e not 
" , 

following the practice correctly. The L.R.C. and Magisterial Service s~ouid give 

'directions and guidelines to improve this position. 

~, '.' . ! < '. ' •• 

.p.; .... , , .1 ; 

~ ,r.,~.:~ .j Jr:"" T.· .. ' 

. ' " . -."\ . 

J ~ '-, 1 • : .• , 

" , , " 
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Tuesday, 14 October 

DISCUSSION OF L.R.C. REPORT NO.IO ON COMMITTAL FROCEEDINGS 

CHAIRMAN : Mr~ W. Kaputin, Chairman, Law Reform Commission. 
~.-'."j ! 

-... ,. 

Mr. Kaputin introduced the topic by outlining the procedures proposed hy the 

Law Reform Commission after lengthy conferences with representatives from the 

Public Prosecutor's and Public Solicitot's Offices and the Magisterial Services 

Commission. . He expressed the hope that the debate on the introduction of corrJllittals 

by written brief would not be re-opened. The waste of resources, the confusion 

of defendants and the tendency of the magistracy to commit in all caSes were 311 

good reasons for changing the present procedure. 

A number of objections to the proposed new arrangements were raised during 

the discussion: 

1. the LRC's draft. bill doesn't clearly state that written statements in the 

brief handed to the magistrate have to be sworn. (Roddenby). 

2. the LRC's draft bill doesn't state what happens to the original sworn 

statements and other documents, only that copies be se~t to the Fubi1.c 

Frosecutor and Public Solicitor - Clause 125 (Roddenby). 

3. Exculpatory or selfMserving statements should be admitted as proposed and it 

shouid be made clear that this also applies in relation ·to more serious 

indictable offences (Rcddenby). 

4. as the magistracy is left with virtually no discretion, why involve them at 

all? (Quinlivan). 

5. the defence should have the right to require specific witnesses to attend 

court for cross-examination, Bo that the sworn evidence can be tusted at an 

early stage (Miles J.). 

6; . the Prosecution should be able to supplement the written material with oral 

eVidence and the.Defence·should be able to cross-examine on that 

evid~nce (Miles J.). 

7. It is a misnomerto call schedule 5 offences "Indictable Offenc{!s Triable 

Summarily'; (Miles J.) .• 

, 



• ... 21 ..... 

8. COlIIDlttals are a check on the prosecutors. 1£ thll ,pres,entcommittal " 

proceedings are unsatisfactory: 

Ca) beCause defendants: dart it' unders tand the' p'rocedure, or 

Cb) 

(c) " magistrates are committing for trial unnecessarily 
; ... '\, 

.1. 

at the expense of the defendants' righ~s , f;~~,t ~h,~n ,the .,B,()+~t~,()fI,~~ou~d nqt be 
(d! Suvaro.A.net). " ' 

~'~)i~~b~w.J ,~.~t~~ :L::" j t; .. ;~/f" 1:"11' I: ;,0" ". 
9. Beci:!use the ChUdrens Court has to refer cOl!lmittal proceedings to the District 

b£laJ1,)',," ,Coilrt. the ,children often, have to endure open court proceedings. The new 

~Ion ,mr,(L:Hag'8~rateB "Court should ,have 'power to conduct the new proceedings in closed 

court. Problems .often Brise when a juvenile is charged Jointly with an adult 

8n.dtbe juvenile is thereby disadvantaged (Mount) • 
. ~uf.l .t!~ n"":{\:r ",i .... :": "! •. :-., . 

10) b, The, whoifi.'poiiitlOri should be re .. examined by the authorities with a view to 

allowing the ci:oss .. examination of deponents upon their sworn statements at 

the committal proceedings. Such a right would be rarely used but would be 

l"~(~ 1Htili id 'dome CideiF I (Pi:att J.); , . 

llod:l"j"(>1Jr,j (l.l' I''',r, "".l:I:>.!I·':,I",( ,. 

~1:J.93:1a eldj c:J b.· ..... uJ.:~).:(:!nl ;~r1 ':! J ':i .-." . 

" ' 

:~ I, ,-, ' '/':' . ':. i .:' 

, , ,~t 1 • .-, 
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", SUMMARY OF PROCEEDINGS 

"I' I.""" r· : 

CHA!RMANI Mr. L.K. Young, Director, Legal Training Institute. 
I. . . _ . 
'/ ,- .:,,; . 

: ~;' Young 'introduced his summary by noting: 

. , 

. ~ . 
; (8) 
~ "., that the'Vilisge Courts were tending to "assume more west.,rnlsed 

functions rather than the c;ustomary ones" and urged that this tendency 

be arrested as quickly as possible. 

-.. :-

. , 
:~ , ';' '. 

i 

~c) 

tha,l: 'the senior magistrates are to have their jurisdiction increased, 

at last, but they are 'less qualified and there are fewer of them noW 

so a strong review system will be necessary. 

that he would prefer s regionsl court system ss he proposed at the 

Wsigani Seminar in 1978 which could se'rve as, a training ground for 

future national judges. 

Dlscu~810n on the possible amalgamation of local & district courts into a'new 

magistrate's court. 

, There appeared to be genersl agreement :,_ 

~ 
! 

that the magistrates be given greater jurisdiction and 

~j) , that the local and district courts be combine,d' into one magistrates 

court. 

''fheNEC had already approved the increase in jurisdiction and in effect the 

abolition of committal proceedings. Legislation is to be introduced to this effect 
I ' , 

in the November session of Parliament. ':: r " . 
i 
'After a lengthy discussion Mr. Deklin pointed out that the real 'task was to 

'~dent~iy the problem and then ask if the suggestions being made were going to solve 

t~e pj9~~elD. 

"Magistrates' views on the reorganisation of the lower courts". 
i . 

~ After hearing Mr. Aisa's paper on the views of the magistrates, discussion 

took place or the following issues: 

; (a) whether mediation should be introduced for minor criminel matters; 

(b) whether the grade one magistrates could be entrusted With a civil 

jurisdiction of K1000; 
,-, L-. .. _", .. 1.._ ..... _oc ........... ~1I ..... 4C!r14,..t'innJ;! ofn TJ:lm-r1u lntaJ mJ.'l~"'ArA Ithnnln ha simolified: 



• 

(d) 
',Y"1.' 

1 (e) 

"""(f)' 

(g) , 

" 
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how refusals ,to pay debts and absconding debtors shoutd be dealt with; 

how to simplify criminal procedure; 

whether 'pleas ,of guilty by letter should be allowed in minor criminal 

matters; 

'whether the present limitation period of six months for minor criminal 

offences should be extended; 

(h)' ,:, whether'magistrates should be allowed to review the decisions of other 

J. W· i . 
l"agistFates; 

(1) how witnesses could be compelled to attend court. 

"I- • 

The Simplification and Improvement of Forms and Procedures. 

h 11.',., Mr. Lay introduced a discussion on court forms and procedures f,lnd it was 

generally agreed that cou~t forms should be improved to take account of modern 

inventions from carbon paper to word processing • 
• r· . .i .• 

Court procedures and their reform were more contentious: 

(a) Default judgments will continue' to be referred to msgistrates at 

least until such time as the training of clerks of c~urt has improved. 

(b) Garnishee orders should not be changed until the whole subject is 

thoroughlY reviewed. 

However an amalgamated complaint/summons would be generally welcomed., 

I It was also generally 'agreed that a sub-committee should be set up to examine 

the question of improving both forms and procedures. " 

Jurisdictional Changes. 

This session concentrated on sentenCing and could be ,summarized as "unity in 

diversity", All agreed that sentencing powers should be more varied but there Were 

diverse views as to what these should be. The District Courts (Community Work Orders) 

Act 1979 has been passed but not implemented because the precise for.~ of 
, ' 

implementation has 'not been decided. 

"Taking a Plea". 

, 'This session was devoted to Mr. Quinlivan I s plea for a return to the Plea

taking procedure introduced by Sir William McGregor. All agreed that such a i return 

would be most beneficial and that legislative cHange was des1rabie s~ that there 
• • 

c~ul~ be no mistake as to what the procedure should be. 



". '.'-C-' 

-". -: 

Committal Proceedings. 
-. f .. -I~" :., . 

This. session was devoted to the proposed neW committal proceedings by hand-up 

brief. Some participants felt strongly that the accused should still be ~ntitled 

.to call for a 'full' cotilInittal or at least cross .. examine some or all of the wi.tnesses 

who gave evidence contained in the brief. 

l~j1'l!" .... ,: ,,! .. ·1 ~;:... . 

, "In, concluding 'his sUlIIIl1Iiry, Mr. Young touched upon the following points: 

(a) 
" ·r·1iri ~~. 

clear gUidance should be given to the magistrates on the questIon of 
:.,,: "';'. 

costs on dismissal "ith a view to compensating acquitted de!:endants; 

. :.~":-'.-, 

admission or partial admission of guilt should be allowed in criminal 
., -,. 

cases; 

(c) the standards of the clerkswof~court sllOuld be improved so th-!lt they 

can give greater assistance to litigants; 
: -:;,- ' .. 

(cl> before'~ny changes are made affecting the Childrens 'Court~ they should 
":', .' !.,~ 

be carefully considered in consultation with child welfare authorities. 

(e) the main work of the Commiss'ions will be along four main lines: 

(i) procedure (including forms); 

'" " (ii> . mediation in criminal as well as civil matters; 

sanc.tions .. broadening the range; , (Hi) 

. .I",,: (iv)." ,.,' personnel. 

. !., 

~'·"T .. ~'·iJ .• . .. , : .. '. 

"':' :!·i. ,.,'.' t". !·f!'.'·':'"" 

, . 




