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MOTOR VEHTCLES CIHIRD PARTY i 1NSURANCE)
(BASIC PROTECTION COMPENSATION) ACT

1. INTRODUCTION

This fuarther review of the Molor Vehlcles (Third Party

Iinsurance) (Baslc Protection Compensation) Act (herelnafter
called the Act) 1s conducted as part of the Commission's

Refercnce on Compensation. The purpose of the Act 1 to
provi(l-e for "the speedy paymont of n limited asmount of
compensatlon to the dependants ol persons whose deaths are
directly or dndirectly abttributable to the use of motor

vehlicles, without regnrd to any concepl of negligence.”

The three prior publications on this toplc are:
Occaslonal Paper No.2: February 1977
Review of period 26 September 1974 - 21 August 1978

Working Paper No.8: March 1978
Review of perlod 22 August 1976 - 31 October 1977

Occaslonal Paper No.l14: Februnry 1981
Review of three periods, 1 November 1977 - 34 October 1980

This fourth review in of two periods, 1 November 1980 -
31 Oclober 1982, and includes the previously published fipures
for the purposes of comparison. Its purpose is ngaln Lo
consider the opevation and administrntion ol the Act and to -

suggest ways in whilch it could be improved.

In addition, this paper repenls the concluslon, drawn
in the third review, that the goverument should take firm
action 1n the field. of nccldent prevention. Road tralfic
apcidents have been estimated Lo cost a country 1% of its
gross domestic produckt: in the case of Papua New Gulnea this
would represent an loss to the uation of K15 million n yvear,
There should thus be a very strong financinl 1ﬁcentive to

government to promote rond safety mensures.
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2. ADMINISTRATION OF THE ACT i

When a peirson is killled In & motor vehicle nccident,

hin dependent wife or children, the head of his irntnerliayei,;
the Pollice Force ot :t%f?

customnry kinship group, n member ofl ! :;é;g: y
Minlster for Finnnee may apply Lo nh assessment offlcer L

1
(n District Court maglstrate or a coroner” ) for an inguiry
to he conduclted into the cnuse of death., An nssessment’

officer may also conduct an ingqulry of his own accord.

The inquiry shouldl be conducted within two weeks of an’
application by ain entitled her'scms and once the assessment
offlcer is satisfied thnt the denth is "directly or indirectly
attributable to the use of n wmoltor vehicle'", he must award
ansic Protection Cowmponantlon: K2000 maximun where the

deconsed left dependent wife or child, K1500 maximum in any

4
othor case,

The award must then be sent to Port Moresby - elther to
the Motor Velicles Insurance {PNGY Trust (hereinafter called

the Trust) or, 1if n CGovernment vehicle caused the death, Lo
the Department of FFlnance - for puyments. The compensation
must then be paild within soven days ol receipt of the awnrdG - 1
pracltlce by menns of a2 cheque sent to the District Court issulng
the awnrd, The agsesgment offlcer agcertnins, as far as possible
that the compensation is disbursed in nccordance with the terms

of the award but is not stalbutorlily requlred to do so.

3. STATISTICS

The seven petriods referred to in pnragraphs 3.2 and

3.9 =are:

Flyst . 26-9-74 to 21— 8B-70

Second 22-8-70 to 1-10-77
Thi i 1-11-77 to 31--10-78
Foutrth 1-11.-78 to. 21-10-79
’ofth 1-11-70 to - 31-10-8o0
Sixth o i-1i-80 to 31-10-81

Seventh 1-11-81 to 41-10-82 |
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3.1. Total number of road traffic accidents

These flgures were obtnined from the Royal Papua New

Guinen Constabulaty. whose Hoad Tealfic Accldent Annlysis 1s now
computerised. ,

i9gg 198l 1983
Totel rceldents 5901 . 6829 6011
Fatal nccidents 224 253 . 207
Persons killed 209 . 291 227
Alcobol nffected* 657 927 958

*those drivers involved in nccidenls who sre
suspecled by the Potlee of baving been drinking,
nithough not necessnrily charged with driving
under the influence ol Intoxlcating liquor.

it can be seen that the 1981 figures in each cataéory
show i{ncreases over the 1980 figures - the wost marked belng

n 41% increase in the niwmber of "alcohol affected" nccldents.

The 1982 figures indicate a slight improvement (although the
"alcolol affected" accldents agaln Increased -~ by 3%). The

lgusprcted" iunvolvement of alcohol is o mrtter for copcern
since it has climbed from 11% to 16% in two years.

| i
3.2, Total number of awards pald within the perlods

These {igures nnd those at 3.3, 3.4, 3.5 and 3.6 below
were obtalned from the Trust and from the Department of Finance.

"

First . Second Third  Fourth FiTih ~ Sixts  Sevenih
Period Deriod Deriod

Perlod Period Yeriod Petiod
Motor Velifcles 67 89 107 123 163 195 181
Instrance (PNG) ' .
Trust
ING Governmeit 9 11 S S . 37 12
Private Insurers A7 i 0 o 0 0 0
TOTAL §3 1ot . 118 {37 17i 722 173




It can be seen that in the sixth period (Nov 18980 -

Oct 1981) there ww% a 30% incrense 1In Lhé total number of awards

pald, over the fifth perlod. 1n the sevenLh period (Nov 1981 -

Oct 1982), however, there was
of awards pald, on the sixth period.

o 22% decrease in the total number

3.3, Distribullon of awards among the regions

First Second ‘Ihird  Fourth Fifth . Sixth  Seventh
Perlod Perlad Perlod Period Perlodl Perlod Period

Papua_ \ B 25 24 30 30 38 41 o
Iighlands 7 57 50 63 88 126 . 88 o
New Gulnea 1 7 6 22 30 42 29
_Coastal e
New Gulnean 12 12 38 17 23 16 16
_1slands . S .
T0TAL 83 101 118 i3z 171 222 173 ~

3.4, Total cost of awards pald In Sixth and Seventh ieri
Molor Vehlcles Insurance K617,250

(PNG) Trust o e

PNG Government : K 57,100
107AL K674, 350

3.5, Delay between nccldent and payment of award

In both the sixth and seventh periods, in 63% oi claims,
there were deluys of more than ten weeks between the accident
and payment of the award, bul these delays were usually because
claims were made }t“te' rather than because of a delay .either

in the assessmenl or payment of the award.

3.6. Delay belween assessment of award and payment

Sixth period: 26% of claims were paild within seven days
of the award belng made, 32% withln two weeks and a further 22%
within three weeks, e '




Seventh perlod: 27% of claimg were paild within seven
ttnyg of the award being mude, 24% within two weeks and n

further 17% ﬁithln three weeks.

the ndministratlon of the Act is In this respect
reasonnbly satisfactory: once a clnim has been nassessed there
inm uéunlly 1ittle delny In payment being made - nlthough 1in
both perlods only n quarter of clalmg were pald within the

siatutorily required perlod.

h. PROPOSED AMENMDMENTS TO THE ACT AMD SUGGESTIONS FOR 1I7S

IMPROVED OPERATION AND ADHIN]STRAT!U&_

4.1, Section L - Interpretation

1t is proposed that the definition of "dependent child”
be amended, by the deletlon ol the words "(including an

ex-nuptial child)" to read as follows:

"1. - literpretation

"dependent child", in relatlon to n deceased person

means -

(n) R chiild ol the decensed person; nnd

(b) n person Lo whom the deceased person stood
I

)

An Loco parentis;" ~
Thils proposal rellects the Comnisaion's view that the
distinction In law Letween nuptinl and ex-nuptinl children

should be abolished.’

4.2, Section 17 - Entittement to compensation

“The Insurance Commissioner proposed in 1978 that
section 17 be amended to rend ns follows:




"17. -~ Entitlement to compensation

Compensation awarded under. section 19 is_payuble -

(a) in the case where the decenéed dies leaving
n dependent spouse or dependent child, to
that spbuse or child -~ or apportiocned to
spouse and chlldren and the head of the

inimedlate customary kinship group where custom

s0 requires; and

in any other case to the head of the deceased
person's immedliate customary kinship group as

(b)

agent for all members of thal group or

apportiohed Lo the deceased person's immediate
customary kinship group or parent, brother, sisler

or dependent relative where ctustom so regquires."

Thig proposal had Lhe sipport of experienced f[iald st:
in the (then) Department of necentralisatinn, and 1t was

| envisaged that apportionment would take place only where 1t wns
However, despite the fact that this

“raguired Ly custom,
gsaseassment officers have in

propogal has not been enncted,
practice been apportionlng payments between several reciplents

and recording the apportiomment in their awards.,

i
The proposed amendments rnise the lssue ol the

relationship betweep insurance and customary compensation in

Papun New OQuinen, TFor example, a wife may not customarily

be entitled to compensatlon for the death of her husband, and

. . A
compensation awarded and pald Lo her under the Act may be

'ﬁclaimed" by her dead husband's kinship group.

. The Law Reform Commlssion's view is that the Interests
of a dependent wife and child are paramount and that section 17
‘should be further nmmended to specify a minlmum amount to be
apportioned to them (regardless of dnstomary requirements. )
Cnstomary claims for comprensalbion sheuld contlnue to be dealt

~wlith by customary means,
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Sectlon 18 -  Maximum aﬁount ol compensation
payable

The Commmission proposes that the maximum amounts of

compensntion pnynble be increased.

Taklng account of Inflation nlone sloce 1974, the

maximun amounts
E3500 and K2625
to ue that more

payment, ts the

Also 1in

stiggentlon thnt

of K2000 and K1500 should be increased to
respectively — although 1t hns been suggested
fwportnnt to reciplents than the pmount of the

specd with which the payment is made,

stuppor! of the proposnl for increnses is the

if hlgher amounts of Bnsle Prolection Compensation

were pold, fewer further clalwms would be mnde for dnmngeﬁg

since In many ecnses those clalms would be worth no more than

the amounts alrendy pnid. The National Court would thus be

relieved of some of 1ts work-load.

The Trust, however, has Indicated to the Commission that

it does not consider increanses to be warranted.

1.4,

Sectlon 25 - Saving ol other rights ol action

The Commlsslon proposes again that section 25(1) be

amended by the addition of Lhe words '"or compensatlon” after
1

the word "damages"” in parnpgraphs (a) and (b) to read ns follows:

25, - Saving of olher rights ol actlon

(1)

An nwnrd of compensatlon made 1n favour of any

person under thils Act does not affect the right of that

person -

{n) Lo commoence proceedings under any other

Inw for the recovery of dnmages or
compensntion for the denth of the person’

In respect of whom the award was made; nud
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(b) nny damages or compensaltion awarded Lo =
person as a result of those procdedings
shall be reduced by the amount of compenst

awarded to Lhe person under this Act.”

Since workers "compensalbion'" is not strictly "damages™
this proposnl was made in 1978 by the Lhen Secrelary for Justloe
so Lhal payment of workers compensation upon death might be

redUQed‘by the amount of any compensation paid under this Act.

1.5, Some claims for compensation are made and paid
ag mitch as several years nfler Lhe accldent, despite the Act’'s
preamble which provides [or "speedy payment of a limlted amount

of compensation."

Assessment offlicers often scem unaware of their ability
to conduct an inquiry under the Act "of thelr own motion".
Those assessment offlcers who are magistrates might make awards
under the Act in conjunction with commltial hearings, and
coroners, as assessment ol ficers, mlght make awards in
conjunction with corontal Ingulries — which should be conducted
"withiout delay into the manner and cnuse of death of a person

[ ®
wlhio was Ic,llled.”‘)

4,6. The Commission previously proposedio that
gsection 21 of the Act be amended so as Lo add Lhe Pubilc Solicit
to the list of people Lo whom (he nssessment-otficer shﬁll
senit a copy of the awnrd. This proposal was so tlhat the
Public Solicilor could, 1f he considered it warranted, make
a claim on behalf of Lhe deceased's dependants, for damages

under the (then) Law Reform (Miscellaneous Provisioné) Aclt 1962,

Such an amendment may however, no longer be necessary
since the Public Solicitor does nol have the staff or resources
to handle civil accldent cases and 1t 1s private lawyers who

increasingly do so,.

FEe)
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5. PROFOSALS FOR IMPROVING ROAD SAFETY

Many road cnsunlties need never occur. 1f those due
to cntelessness, lncompetence, driver lmpnlrment from alcohol,
and faullty velhiicles could be etiminanted, many lives would be
gaved, crippling injuries prevented and health resources put

to other important, i{f less dramatic, uses,

 8ltntidgtics from other countries show that definite
improvaments result from active measures such ns seathelts for
those lhslde vehlcles, brenthalyser tests, strict driving tests

and codes and competent vehlcle checks.

Brenthalyser tests nte however unllikely to be inlroduced
in Papun New Culnen in the foreseeable future nnd self-discipline
at the Individual level 1s unlikely to be the answer to the
problem of alcohol cousumption and driving., Filrm action by
the police and courts, to enforce the existing leglslatlion, 1s
what 15 needed. The Royal Papua New Gulnen Congtnbulary says
that the effects of nlcohol have been implicated in at least
16% of serious road nccldents In 1982 and 1t 1ls sugpested

. elsewherelz that 1n recent years the {igttre may be as high as 75%,.

The dmmediate introduction of legislantlon requiring
the compilsory fitting ol seal-bells 1n new cars sold 1n Papun
New Guinen, followed by the introductlon of 1egisln%ion requiring
the cnmpulsory wearing of sent-belts in carg and light commercinl
velileles mist be n priority for the Government. In addition
an educntlion programme should be conducted on the use of seat-

Al

belts for drivers asnd pnssengers,

Seat-belts would not of cottrse, prevenlt the larpge numbers
of deaths and injuries which occur when passengers travelling
in the backs of utilities nre thrown, or fall, or jump, out.
If the existing provisilons of the Motor Trafflec flegulation
concerning, for exnﬁple, the number of passengers travelling
in a motor vehicle and passengers on trays of vehlclesls,
were enforced by police and courts, this sitUatloﬁ might be

improved,
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6. CONCLUSTOM '

In so far‘ns money CAn help.the:depeudnnts and relatives
of those killed in road anccidenis, 1t iz available via Lhe
operntion of the Act -~ once an inquiry by an nosessment officer
is conducted. While it would seem a relatively simple matter \
to enaure that more inquiries under the Act are conducted and
thug more denths compensated, might 1t nol be desirable to
enploy scarce resoﬁrces in trying to prevent ncci@ents rather

thap to nlleviate their eflects?

The gquestlion, inltinlly posed In the first review of
the Act, and subsequently repenited, whelher a no-fault scheme
for compensating all motor aceldenlt injuries and deaths should

; 1
be introduced in Papya Hew Guinen, remmlns unanswered. 4

The trend in other countries 1s towards the concepl ol
1iabildty without fault, whether comprehensive no-fault schemes
such ns that adopted in Hew Zealand in 1874, or limited no-fau?
schemes for motor aceldent victlms such as have been introduced
In various Australian jurisdlctions. Victoria, Tasmania and
the Northern Territory have estabiished such schemes and a
slmilar approach 1s being consldered in the Australian Capltal

Territory.

In the course of its Tnquiry into Accident Compensation,
the Now South Wales Law Relform Commission has recehtly
publlished a Working Paper on a Transport Accldents Scheme for

-
that f.H:nt:e.l‘J

The Working Paper puls forward n proposal for a no-fault
scheme providing compensatlon for death or personal injury
arlsing out of motor vehicle and other transport accidents and

replacing the common law negligence action,
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This Commlission does not suggest }hat what 1s appfopriate
in New fouth Wanles or anywhere else ls NeéESsary approprinte
“An Papun New Guinen, anlthotdegh clenrly the traditionnl view in
Papun Hew Guinen nbout compensation, elther for injury or death,
is thnt of absolute 1inbility rather than of linbillity based on

fault,

Ten years ngo the followlng statement was made:

"t have not nbhandoned hope that an adegunte

"no fault" system can be desipgned for Papun

New Guinen, but the problems involved extend

far beyond lusurance, 1t is my personnl belief
that progress in this dlrectlon cnn only be mnde
by n Government appointed Commnittee with nbility
to nssess nll the flnanclal, soclal, medical and

ndministrative problems involved, "

The Commission agnin proposes that conslderation be
glven to introducting 1n this country n Liability without fault
gchene Lo provide complete compensation in respect of death

or injury ardsing out of motor vehlele nccldents.
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