INDEPENDENT STATE OF PAPUA NEW GUINEA.
CHAPTER NO. 82.

Asian Development Bank Act.

GENERAL ANNOTATION.

ADMINISTRATION.

As at 13 February 1976 (the date of gazettal of the most comprehensive allocation of
responsibilities to Ministers and Departments at about the effective date), while the
administration of this Chapter was not vested specifically in any Minister, it appears from

the determination of the responsibilities of Departments that it came within the responsi-
bility of the Department of Finance.

Accordingly, unless some other intention is clearly indicated, by note or in the text, it
seems that references in or in relation to this Chapter to—

“the Minister"-—should be read as references to the Minister for Finance;

“the Departmental Head”—should be read as references to the Secretary for
Finance; :

“the Department”—should be read as references to the Department of Finance.
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INDEPENDENT STATE OF PAPUA NEW GUINEA.
CHAPTER NO. 82.

Asian Development Bank Act.

Being an Act relating to the Asian Development Bank and authorizing Papua New Guinea
to subscribe for shares of the capital stock of that Bank.
1. Interpretation.
In this Act, unless the contrary intention appears—

“the Agreement” means the Agreement establishing the Asian Development
Bank, a copy of which is set out in the Schedule;

“the Bank” means the Asian Development Bank established by the Agreement;
“callable shares” has the same meaning as in the Agreement;
“paid-in shares” has the same meaning as in the Agreement;
“United States dollar” means a dollar in the currency of the United States of
America of the weight and fineness that was in effect on 31 January 1966.
2. Approval of Papua New Guinea membership of Bank, .
Approval is given to membership by the Independent State of Papua New Guinea in
the Asian Development Bank.
3. Issue of securities.

(1) Notwithstanding the Loans Securities Act or any other law, the Head of State, acting
on advice, may authorize the issue of securities to the extent that the Bank is prepared to
accept promissory notes or other obligations issued by the State instead of any payment that
the State is required to make to the Bank under the Agreement or any agreement entered
into under Section 4 of the pre-Independence Asian Development Bank (Additional
Subscription) Act 1973,

(2) Securities issued under Subsection (1) shall be—
(@) payable to the Bank; and
(& non-negotiable and non-interest bearing; and
(¢} payable at their par value on demand.

4. Effect of Chapter VIIL of the Agreement.

Chapter VIIIL (status, immunities, exemptions and privileges) of the Agreement has
the force of law as if contained in this Act, and applies notwithstanding anything in force in
any other law.

5. Issue of promissory notes.

(1) Notwithstanding the Loans Securities Act or any other law, the Head of State, acting’

on advice, may execute and issue promissory notes to the Bank to the extent that the Bank
is prepared to accept promissory notes from the State instead of any payment that the State
is required to make to the Bank under an agreement made under this Act.

(2) A promissory note issued under Subsection (1) shall be—
{4) payable to the Bank; and
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(¥ non-negotiable and non-interest bearing; and

(o payable at its par value on demand.

6. Appropriation.

There shall be paid out of the Consolidated Revenue Fund, which is appropriated
accordingly, the money necessary for the purpose of—

(@) any payment that the State is tequired to make to the Bank in accordance with
the Agreement; or

(b redeeming a security issued under Section 3.

7. Judicial notice of seal of the Bank.

All courts, Judges and persons acting judicially shall take judicial notice of the seal of
the Bank affixed to a document, and shall presume that it was duly affixed. '

SCHEDUILE.

Sec. 1.

AGREEMENT ESTABLISHING THE ASIAN DEVELOPMENT BANK

THE CONTRACTING PARTIES—

CONSIDERING the importance of closer economic co-operation as a means for achieving the most
eficient utilization of resources and for accelerating the economic development of Asia and the Far
East;

REALIZING the significance of making additional development financing available for the region
by mobilizing such funds and other resources both from within and outside the region, and by seeking
to create and foster conditions conducive to increased domestic savings and greater flow of
development funds into the region;

RECOGNIZING the desirability of promoting the harmonious growth of the economies of the
region and the expansion of external trade of member ¢ountries;

CONVINCED that the establishment of a financial institution thar is Asian in its basic character
would serve these ends;

HAVE AGREED to establish hereby the Asian Development Bank (hereinafter called the “Bank™)
which shall operate 11 accordance with the following:
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ARTICLES OF AGREEMENT

CHAPTER 1

PURPOSE, FUNCTIONS AND MEMBERSHIP

Article 1
PURFOSE

The purpose of the Bank shall be to foster economic growth and co-operation in the region of
Asia and the Far East (hereinafter referred to as the “region”) and o contribute to the acceleration of
the process of economic development of the developing member countries in the region, collectivety
and individually. Wherever used in this Agreement, the terms “region of Asia and the Far East” and
“region” shall comprise the territories of Asia and the Far East included in the Terms of Reference of
the United Nations Economic Commission for Asia and the Far East.

Article 2
FUNCTIONS

To fulfil its purpose, the Bank shall have the following functions:

() to promote investment in the region of public and private capital for development
purposes;

(ii) to utilize the resources at its disposal for financing development of the developing
member countries in the region, giving priority to those regional, sub- regional as well as
national projects and programmes which will contribute most effectively to the
harmonious economic growth of the region as a whole, and having special regard to the
needs of the smaller or less developed member countries in the region;

(ii1) to meet requests from members in the region to assist them in the co-ordination of their
development policies and plans with a4 view to achieving better utilization of their
resoutces, making their economies more complementary, and promoting the orderly
expansion of their foreign trade, in particular, intra-regional trade;

(iv) to provide technical assistance for the preparation, financing and execution of develop-
ment ptojects and programmes, including the formulation of specific project proposals;

(¥} to co-operate, in such manner as the Bank may deem appropriate, within the terms of this
Agreement, with the United Nations, its organs and subsidiary bodies including, in
pacticular, the Economic Commission for Asia and the Far East, and with public
international organizations and other international institutions, as well as national entities
whether public or private, which are concerned with the investment of development
funds in the region, and to interest such institutions and entities in new opportunities for
investment and assistance; and

(vi} to undertake such other activities and provide such other services as may advance its
purpose.

Article 3
MEMBERSHIP.

1. Membership in the Bank shall be opend to: (i) members and associate members of the United
Nations Economic Commission for Asia and the Far East; and (ii) other regional countries and

non-tegional developed countries which are members of the United Nations or of any of its specialize
agencies. .

2. Countries eligible for membership under paragraph 1 of this Article which do not become
members in accordance with Article 64 of this Agreement may be admitted, under such terms and
conditions as the Bank may determine, to membership in the Bank upon the affirmative vote of
two-thirds of the total number of Governors, representing not less than three-fourths of the total
voting power of the members. |
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3. In the case of associate members of the United Nations Economic Commission for Asia and the
Far East which are not responsible for the conduct of their international relations, application for
membership in the Bank shall be presented by the member of the Bank responsible for the
international relations of the applicant and accompanied by an undertaking by such member that, until
the applicant itself assumes such responsibility, the member shall be responsible for all obligations that
may be incurred by the applicant by teason of admission to membership in the Bank and enjoyment of
the benehts of such membership. "Country” as used in this Agreement shall include a territory which
is an associate member of the United Nations Economic Commission for Asia and the Far East.

CHAPTER II
CAPITAL

_ Article 4
AUTHORIZED CAPITAL

1, The authorized capital stock of the Bank shall be one billion dollars ($1,000,000,000) in terms
of United States dollars of the weight and fineness in effect on 31 January 1966. The dollar wherever
referred to in this Agreement shall be understood as being a United States dollar of the above value.
The authorized capital stock shall be divided into one hundred thousand (100,000) shares having a par
value of ten thousand dollars ($10,000) each, which shall be available for subscription only by members
in accordance with the provisions of Article 5 of this Agreement.

2, The original authorized capital stock shall be divided into paid-in shares and callable shares.
Shares having an aggregate par value of five hundred million dollars ($500,000,000) shall be paid-in
shares, and shares having an aggregate par value of five hundred million doltars ($300,000,000) shall
be callable shares. .

3. The authorized capital stock of the Bank may be increased by the Board of Governors, at such
time and under such terms and conditions as it may deem advisable, by a vote of two-thirds of the total
oumber of Governors, representing not less than three-fourths of ‘the total voting power of the
members.

Article 5
SUBSCRIPTION OF SHARES

1. Each member shall subscribe to shates of the capital stock of the Bank, Each subscription to the
original authorized capital stock shall be for paid-in shares and callable shares in equal parts. The initial
number of shares to be subscribed by countries which become members in accordance with Article 64
of this Agreement shall be that set forth in Annex A hereof. The initial number of shares to be
subscribed by countries which are admitted to membership in accordance with paragraph 2 of Article
3 of this Agreement shall be determined by the Board of Governors; provided, however, that no such
subscription shall be authorized which would have the effect of reducing the percentage of capital stock
held by regional members below sixty (60) per cent of the total subscribed capital stock.

(2) The Board of Governors shall at intervals of not less than five (5) years review the capital stock
of the Bank. In case of an increase in the authorized capital stock, each member shall have a reasonable
opportunity to subscribe, under such terms and conditions as the Board of Governors shall determine,
to a proportion of the increase of stock equivalent to the proportion which its stock therercfore
subscribed bears to the total subscribed capital stock immediately prior to such increase; provided,
however, -that the foregoing provision shall not apply in respect of any increase or portion of an
increase in the authotized capital stock intended solely to give effect to determinations of the Board of
Governors under paragraphs 1 and 3 of this Article. No member shall be obligated to subscribe to any
part of an increase of capital stock.

3. The Board of Governors may, at the request of a member, increase the subscription of such
member on such terms and conditions as the Board may determine; provided, however, that no such
increase in the subscription of any member shall be authorized which would have the effect of reducing
the percentage of capital stock held by regional members below sixty (60) per cent of the total
subscribed capital stock. The Board of Governors shall pay special regard to the request of any regional

member having less than six (6) per cent of the subscribed capital stock to increase its proportionate
share thereof.
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4. Shares of stock initially subscribed by members shall be issued at par. Other shares shall be
issued at par unless the Board of Governors by a vote of a majority of the total number of Governors,
representing a majority of the total voting power of the members, decides in special circumstances to
issue them on other terms.

5. Shares of stock shall not be pledged or encumbered in any manner whatsoever, and they shall
not be transferable except to the Bank in accordance with Chapter VII of this Agreement.

. 6. The lisbility of the members on shares shall be limited to the unpaid portion of their issue
price.,

7. No member shall be liable, by reason of its membership, for obligations of the Bank.

Article 6
PAYMENT OF SUBSCRIPTIONS

1. Payment of the amount initially subscribed by each Signatory to this Agreement which
becomes a member in accordance with Article 64 to the paid-in capital stock of the Bank shall be made
in five (5) instalments, of twenty (20) per cent each of such amount. The first instalment shall be paid
by each member within thirty (30) days after entry into force of this Agreement, or on or before the
date of deposit on its behalf of its insttument of ratification or acceptance in accordance with paragraph
1 of Article 64, whichever is later. The second instalment shall become due one (1) year from the entry
into force of this Agreement. The remaijning three instalments shall each become due successively one
(1) year from the date on which the preceding instalment becomes due.

2. Of each instalment for the payment of initial subscriptions to the original paid-in capital stock:
(@) fifty (50) per cent shall be paid in gold of convertible currency; and
(B fifty (50) per cent in the currency of the member.

3, The Bank shall accept from any member promissory notes ot other obligations issued by the
Government of the member, or by the depository designated by such member, in lieu of the amount
to be paid in the currency of the member pursuant to paragraph 2(5) of this Article, provided such
currency is not requited by the Bank for the conduct of its operations. Such notes ot obligations shall
be non-negotiable, non-interest-bearing, and payable to the Bank at par value upon demand. Subject
to the provisions of paragraph 2(ii) of Article 24, demands upon such notes or obligations payable in
convertible currencies shall, over reasonable periods of time, be uniform in percentage on all such
notes or obligations, : ‘

4, Fach payment of a member in its own curency under paragraph 2{5) of this Article shall be in
such amount as the Bank, after such consultation with the International Monetary Fund as the Bank
may consider necessary and utilizing the par value established with the International Monetary Fund,
i any, determines to be equivalent to the full value in terms of dollars of the portion of the
subscription being paid. The initial payment shall be in such amount as the member considers
appropriate hereunder but shall be subject to such adjustment, to be effected within ninety (90) days
of the date on which such payment was due, as the Bank shall determine to be necessary to constitute
the full dollar equivalent of such payment.

5. Payment of the amount subscribed to the callable capital stock of the Bank shall be subject to
call only as and when required by the Bank to meet its obligations incurred under subparagraphs (if)
and (iv) of Article 11 on borrowings of funds for inclusion in its ordinary capital resousrces or on
guarantees chargeable to such resources,

G. In the event of the call referred to in paragraph 5 of this Article, payment may be made at the
ogtion of the member in gold, convertible currency or in the currency required to discharge the
obligations of the Bank for the purpose of which the call is made. Calls on unpaid subscriptions shall
be uniform in percentage on all callable shares.

7. The Bank shall determine the place for any payment under this Article, provided that, until the
inaugural meeting of its Board of Governors, the payment of the first instalment referred to in

paragraph 1 of this Article shall be made to the Sectetary-General of the United Nations, as Trustee
for the Bank.
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Article 7
ORDINARY CAPITAL RESQURCES

As used in this Agreement, the term “ordinary capital resources” of the Bank shall include the
following:

(i) authorized capital stock of the Bank, including both paid-in and callable shares,
" subscribed pursuant to Asticle 3 of this Agreement, except such part thereof as may be
set aside into one or more Special Funds in accordance with paragraph 1(i) of Article 19

of this Agreement; :

(i} funds raised by borrowings of the Bank by virtue of powers conferred by subparagraph
(iy of Article 21 of this Agreement, to which the commitment to calls provided for in
paragraph 5 of Article 6 of this Agreement is applicable;

(iii) funds received in repayment of loans or guarantees made with the resoutces indicated in
(i) and (ii) of this Article; §

(iv) income derived from loans made from the aforementioned funds or from guatantees.to
which the commitment to calls set forth in paragraph 5 of Article 6 of this Agreement is
applicable; and

(v) any other funds or income received by the Bank which do not form part of its Special
Punds resources referred to in Asticle 20 of this Agreement.

CHAPTER I}
OPERATIONS

Article 8
USE OF RESOURCES

The resources and facilities of the Bank shall be used exclusively to implement the purpose and
functions set forth respectively in Articles 1 and 2 of this Agreement.

Article 9
ORDINARY AND SPECIAL OPERATIONS

1. The operations of the Bank shall consist of ordinary operations and special operations.
2. Ordinary operations shall be those financed from the ordinary capital resources of the Bank,

3. Special operations shall be those financed from the Special Funds resources referred to in
Article 20 of this Agreement.

Article 10
SEPARATION OF OPERATIONS

1. The ordinary capiral resources and the Special Funds resources of the Bank shall at all times
and in all respects be held, used, committed, invested or otherwise disposed of entirely separate from
each other. The financial statements of the Bank shall show the ordinary operations and special
operations separately.

2. The ordinary capital resources of the Bank shall under no circumnstances be charged with, or
used to discharge, losses or liabilities arising out of special operations or other activities for which
Special Funds resources wete originally used or committed.

3. Expenses appertaining directly to ordinary operations shall be charged to the ordinary capital
resources of the Bank. Expenses appertaining direcily to special operations shall be charged to the
Special Funds resources. Any other expenses shall be charged as the Bank shall determine.

10
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Article 11
RECIPIENTS AND METHODS OF OPERATION

Subject to the conditions stipulated in this Agreement, the Bank may provide or facilitate
financing to any member, or any 4gency, instrumentality or political subdivision thereof, or any entity
of enterprise operating in the territory of 2 member, as well as to international or regional agencies or
entities concerned with economic development of the region. The Bank may carry out its operations
in any of the following ways:

(i) by making or participating in direct loans with its unimpaired paid-in capital and, except
as provided in Article 17 of this Agreement, with its reserves and undisttibuted surplus;
or with the unimpaired Special Funds resources;

(ii) by making or participating in direct loans with funds raised by the Bank in capital markets
or borrowed or otherwise acquired by the Bank for inclusion in its ordinary capital
reseurces;

(iii) by investment of funds referred to in (i) and (ii) of this Article in the equity capital of an
institution or enterprise, provided no such investment shall be made until after the Board
of Governors, by a vote of a majority of the total number of Governors, representing a
majority of the total voting power of the members, shall have determined that the Bank
is in a position to commence such type of operations; or

(iv) by guaranteeing, whether as primary or secondary obligor, in whole or in part, loans for
economi¢ development participated in by the Bank.

Article 12
LIMITATIONS ON ORDINARY OPERATIONS

1. The total amount outstanding of loans, equity investments and guarantees made by the Bank

) in its ordinary operations shall not at any time exceed the total amount of its unimpaired subscribed
capital, reserves and surplus included in its ordinary capital resources, exclusive of the special reserve

provided for by Article 17 of this Agreement and other reserves not available for ordinary operations.

- 2. In the case of loans made with funds bortowed by the Bank to which the commiument to calls
provided for by paragraph 5 of Article 6 of this Agreement is applicable, the total amount of principal
outstanding and payable to the Bank in a specific currency shall not at any time exceed the total amount
of the principal of outstanding borrowings by the Bank that are payable in the same currency.

3, In the case of funds invested in equity capital out of the ordinary capital resources of the Bank,
the total amount invested shall not exceed ten (10) per cent of the aggregate amount of the unimpaired
paid-in capital stock of the Bank actually paid up at any given time together with the resetves and
surplus included in its ordinary capital resources, exclusive of the special reserve provided for in Article
17 of this Agreement.

4, The amount of any equity investment shall not exceed such percentage of the equity capital of
the entity or enterprise concerned as the Board of Directors shall in each specific case determine to be
appropriate. The Bank shall not seek to obtain by such an investment a controlling interest in the entity
or enterprise concerned, except where necessary to safeguard the investment of the Bank.

) Article 13
PROVISION OF CURRENCIES FOR DIRECT LOANS

In making direct loans or participating in them, the Bank may provide financing in any of the
following ways:

(i) by furnishing the borrower with currencies other than the currency of the member in
whose territory the project concerned is to be carried out (the latter cutrency hereinafter
to be calfed “local currency™), which are necessary to meet the foreign exchange costs of
such project; or ;

(i) by providing financing to meet local expenditures on the project concerned, where it can
do s0 by supplying local currency without selling any of its holdings in gold or
convertible currencies. In special cases when, in the opinion of the Bank, the project
causes of is likely to cause undue loss or strain on the balance of payments of the member
in whose territory the project is to be carried out, the financing granted by the Bank to

 ”} 1
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meet local expenditures may be provided in currencies other than that of such member;
in such cases, the amount of the financing granted by the Bank for this purpose shall not
exceed a reasonable portion of the total local expenditure incurred by the borrower.

Article 14
OPERATING PRINCIPLES

The operations of the Bank shall be conducted in accordance with the following principles:

(i) The operations of the Bank shall provide ptincipally for the financing of specific projects,
including those forming part of a national, sub-regional or tegional development
programme. They may, however, include loans to, or guarantees of loans made to,
national development banks or other suitable entities, in ordet that the latter may finance
specific development projects whose individual financing requirements are not, in the
opinion of the Bank, large enough to watrant the direct supervision of the Bank;

(i) In seleciing suitable projects, the Bank shall always be guided by the provisions of
paragraph (ii) of Articie 2 of this Agreement;

(i) The Bank shall not finance any undertaking in the territory of a member if that member
objects to such financing; '

(iv) Before a loan is granted, the applicant shall have submitted an adequate loan proposat and
the President of the Bank shall have presented to the Board of Directors a written report
regarding the proposal, together with his recommendations, on the basis of a staff study;

(v) In considering an application for a loan or guarantee, the Bank shall pay due regard 10
the ability of the borrower to obrain financing or facilicies elsewhere on terms and
conditions that the Bank considers reasomable for the recipient, taking into account ail
pertinent factors;

(vi) In making or guaranteeing a loan, the Bank shall pay due regard to the prospects that the
botrower and its guarantor, if any, will be in a position to meet their obligations under
the loan contract; :

{vil} In making or guaranteeing a loan, the rate of interest, other charges and the schedule for
repayment of principal shall be such as are, in the opinion of the Bank, appropriate for
the loan concerned;

(viil) In guaranteeing a loan made by other investors, or in underwriting the sale of securities,
the Bank shall receive suitable compensation for its risk;

(ix) The proceeds of any loan, investment or other financing undertaken in the ordinary
operations of the Bank or with Special Funds established by the Bank pursuant to
paragraph 1(i) of Article 19, shall be used only for procurement in member countries of
goods and services produced in member countries, except in any case in which the Board

. of Directors, by 2 vote of the Directors representing not less than two- thirds of the toral
voting power of the members, determines to permit procurement in 4 non-member
countty ot of goods and services produced in a non-member country in special
circumstances making such procurement appropriate, as in the case of a non-member
country in which a significant amount of financing has been provided to the Bank;

(x) In the case of a direct loan made by the Bank, the borrower shall be permitted by the
Bank to draw its funds only to meet expenditures in connexion with the project as they
are actually incurred;

(xi) The Bank shall take the necessary measures to ensure that the proceeds of any loan
made, guatanteed or participated in by the Bank are used only for the purposes for which
the loan was granted and with due attention to considerations of economy and efficiency;

(xii) The Bank shall pay due regard to the desirability of avoiding a disproportionate amount
of its resources being used for the benefit of 2ny member;

(xiii) The Bank shall seek to maintain reasonable diversification in its investments in equity
capital; it shall not assume responsibility for managing any entity or enterprise in which
it has an investment, except where necessary to safeguard its investments; and

(xiv) The Bank shall be guided by sound banking principles in its operations.

12
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Article 15
TERMS AND CONDITIONS FOR DIRECT LOANS AND GUUARANTEES

1. In the case of direct loans made or participated in or loans guaranteed by the Bank, the contract
shall establish, in conformity with the operating principles set forth in Article 14 of this Agreement and
subject to the other provisions of this Agreement, the terms and conditions for the loan or the
guarantee concerned, including those relating to payment of principal, interest and other charges,.
maturities, and dates of payment in respect of the loan, or the fees and other charges in respect of the
guarantee, respectively, In particular, the contrace shall provide that, subject to paragraph 3 of this
Article, all payments to the Bank under the contract shall be made in the currency loaned, unless, in
the case of a direct loan made or a loan guaranteed as part of special operations with funds provided
" under paragraph 1(ii) of Article 19, the rules and regulations of the Bank provide otherwise.

Guarantees by the Bank shall also provide that the Bank may terminate its liability with respect to
interest if, upon default by the borrower and the guarantor, if any, the Bank offers to purchase, at par
and interest accrued to 4 date designated in the offer, the bonds or other obligations guaranteed.

2. Where the recipient of loans or guarantees of loans is not itself a member, the Bank may, when
it deems it advisable, require that the member in whose tertitory the project concerned is to be carried
out, or a public agency or any instrumentality of that member acceptable to the Bank, guarantee the

repayment of the principal and the payment of interest and other charges on the loan in accordance
- with the terms thereof.

3. The loan or guatantee contract shall expressly state the curtency in which all payments to the
Bank thereunder shall be made. At the option of the borrower, however, such payments may always
be made in gold or convertible currency.

Artidle 16
COMMISSION AND FEES

1. The Bank shall .charge, in-addition to interest,” a commission on ditect loans made or
participated in as part of its ordinary operations. This commission, payable periodically, shall be
computed on the amount outstanding on each loan or participation and shall be at the rate of not less
than one (1) per cent per annum, unless the Bank, after the first five (5) years of its operations, decides
to reduce this minimum rate by a two-thirds majority of its members, representing not less than
three-fourths of the total voting power of the members.

2. In guaranteeing a loan as part of its ordinary operations, the Bank shall charge 4 guarantee fee,

at 4 rate determined by the Board of Directors, payable periodically on the amount of the loan
outstanding.

3. Other charges of the Bank in its ordinary operations and any commission, fees or other charges
in its special opetations shall be determined by the Board of Directors.

Article 17
SPECIAL RESERVE

The amount of commissions and guarantee fees received by the Bank pursuant to Article 16 of
this Agreement shall be set aside as a special reserve which shall be kept for meeting liabilities of the
Bank in accordance with Article 18 of this Agreement. The special reserve shall be held in such liquid
form as the Boatd of Directors may decide.

Anticle 18
METHODS OF MEETING LIABILITIES OF THE BANK
1. In cases of default on loans made, participated in or guaranteed by the Bank in its ordinary

operations, the Bank shall take such action as it deems appropriate with respect to modifying the terms
of the loan, other than the currency of repayment,

2. The payments in discharge of the Bank's liabilities on borrowings or guarantees under
subpatagraphs (ii) and (iv) of Article 11 chargeable to the ordinaty capital resources shall be charged:

(i) First, against the special reserve provided for in Article 17;

13
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(i) Then, to the extent necessary and at the discretion of the Bank, against the other
reserves, surplus and capital available to the Bank.

3. Whenever necessary to meet contractual payments of intetest, other charges or amortization on
borrowings of the Bank in its ordinary operations, or to meet its liabilities with respect to similar
payments in respect of loans guaranteed by it, chargeable to its ordinaty capital resources, the Bank
may call an appropriate amount of the uncalled subscribed callable capital in accordance with
paragraphs 6 and 7 of Article 6 of this Agreement.

4. In cases of default in respect of a loan made from borrowed funds or guaranteed by the Bank
as part of its ordinary operations, the Bank may, if it believes that the default may be of long duration,
call an additional amount of such callable capital not to exceed in any one (1} year one {1) per cent of
the total subscriptions of the members t0 such capital, for the following purposes:

(i) To redeem before maturity, or otherwise discharge, the Bank's liability on all or part of
thedo%.ztstandigg principal of any ioan guaranteed by it in respect of which the debtor is
in default; an

(ii) To repurchase, or otherwise discharge, the Bank's liability on all or part of its own
outstanding borrowing.

5. If the Bank’s subscribed callable capital stock shall be entirely called pursuant to paragraphs 3
and 4 of this Article, the Bank may, if necessary for the purposes specified in paragraph 3 of this
Article, use or exchange the curtency of any member without restriction, including any restriction
imposed: pursuant to paragraphs 2(i) and (i) of Article 24.

Article 19
SPECIAL FUNDS

1. The Bank may:

(i) set aside, by a vote of two-thirds of the total number of Governors, representing at least
three-fourths of the total voting power of the members, not more than ten (10} per cent
each of the portion of the unimpaired paid-in capital of the Bank paid by members

pursuant to faragraph 2(d) of Article 6 and of the portion thereof paid pursuant to
) .

paragraph 2(£) of Article 6, and establish therewith one or more Special Funds; and

(i) accept the administration of Special Funds which are designed to serve the purpose and
come within the functions of the Bank.

2. Special Funds established by the Bank pursuant to paragraph 1(i) of this Article may be used
t0 guarantee or make loans of high developmental priority, with longer maturities, longer deferred
commencement of repeyment and lower interest rates than those established by the Bank for its
ordinary operations. Such Funds may also be used on such other terms and conditions, not inconsistent
with the applicable provisions of this Agreement nor with the character of such Funds as revolving
funds, as the Bank in establishing such Funds may direct.

3. Special Funds accepted by the Bank under paragraph 1(ii) of this Article may be used in any
mannet and on any terms and conditions not inconsistent with the purpose of the Bank and with the
agreement relating to such Funds. .

4, The Bank shall adopt such special rules and regulations as may be required for the
establishment, administration and use of each Special Fund. Such rules and regulations shall be
consistent with the provisions of this Agreement, excepting those provisions expressly applicable only
to ordinary operations of the Bank,

Article 20
SPECIAL FUNDS RESOURCES

As used in this Agreement, the term “Special Funds resources” shall refer to the resources of any
Special Fund and shall include: ‘

(#) resources set aside from the paid-in capital to a Special Fund or otherwise inidally
contributed to any Special Fund;

{5 funds accepted by the Bank for inclusion in any Special Fund;
' 14




—

Asian Development Bank Ch. No. 82

(9 funds repaid in respect of loans or guarantees financed from the resources of any Special
Fund which, under the rules and regulations of the Bank governing that Special Fund, are
received by such Special Fund;

(d) income derived from ope:at:ons of the Bank in which any of the aforementioned
resources of funds are used or committed if, under the rules and regulations of the Bank
governing the Special Fund concerned, that income accrues to such Special Fund; and

(¢ any other resources placed at the disposal of any Special Fund.

CHAPTER IV
BORROWING AND OTHER MISCELLANEQUS POWERS

Article 21
GENERAL POWERS

In addition 0 the powers specified elsewhere in this Agreement, the Bank shall have the power
to:

(i) borrow funds in member countries or elsewhere, and in this connexion to furnish such
collateral or other security therefor as the Bank shall determine, provided always that:

(#) befote making a sale of its obligations in the territory of a country, the Bank shall
have obtained its approval;

e where the obligations of the Bank are to be denominated in the currency of a -

member, the Bank shall have obtained its approval;

(o) the Bank shall obtain the approval of the countries referred to in subparagraphs (4)
and (B of this paragraph that the proceeds may be exchanged for the currency of
any member without restriction; and

(d) before determining to sell its obligations in 2 particular country, the Bank shall
consider the amount of previous borrowmg, if any, in that country, the amount of
previous borrowing in other countries, and the possible availability of funds in
such other countries; and shall give due regard to the general principle that its
borrowings should to the greatest extent possible be diversified as to country of
borrowing.

(i) buy and sell securizies the Bank has issued or guaranteed or in which it has invested,
provided always that it shall have obtained the approval of any country in whose territory
the securities are to be bought or sold;

(iii) guarantee securities in which it has invested in order to facilitate their sale;

{iv) underwrite, or participate in the underwriting of, securities issued by any entity or
enterprise for purposes consistent with the purpose of the Bank;

(v) invest funds, not needed in its operations, in the territories of members in such
obligations of members or nationals thereof as it may determine, and invest funds held
by the Bank for pensions or similar purposes in the territories of members in marketable
secutities issued by members or nationals thereof;

{vi} provide technical advice and assistance which serve its purpose and come within its
functions, and where expenditures incurred in furnishing such services are not reim-
bursable, charge the net income of the Bank therewith; in the first five (5) years of its
operanons, the Bank may use up to two (2) per cent of its paid-in capital for furnishing
such services on a non-reimbursable basis; and

(vii) exercise such other powers and establish such rules and: regulanons as may be necessary

or appropriate in furtherance of its purpose and functions, consistent with the provisions
of this Agreement.
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Article 22
NOTICE-TO BE PLACED ON SECURITIES

Every security issued or guaranteed by the Bank shall bear on its face a conspicuous statement to
the effect that it is not an obligation of any Government, unless it is in fact the obligation of a particular
Government, in which case it shall so state.

CHAPTER V
CURRENCIES

Article 23
DETERMINATION OF CONVERTIBILITY

Whenever it shall become necessary under this Agreement to determine whether any currency is
convertible, such determination shall be made by the Bank after consultation with the International
Monetary Fund.

Article 24
USE OF CURRENCIES

1. Members may not maintain or impose any restrictions on the holding or use by the Bank or by
any recipient from the Bank, for payments in any country, of the following:

(i) gold or convertible currencies received by the Bank in payment of subscriptions to its
capital stock, other than that paid to the Bank by members pursuant to paragraph 2() of
Article 6 and restricted pursuant to paragraphs 2(i) and (ii) of this Atticle;

(i) currencies of members purchased with the gold or convertible currencies referred to in
the preceding subparagraph;

(ili) currencies obtained by the Bank by borrowing, pursuant to subparagraph (i) of Article 21
of this Agreement, for inclusion in its ordinary capital resources;

{(iv) gold or currencies received by the Bank in payment on account of principel, interest,
dividends or other charges in respect of loans or investments made out of any of the
funds referred to in subparagraphs (i) to (i) of this paragraph or in payment of fees in
respect of guarantees made by the Bank; and

(v) currencies, other than the member's own currency, received by the member from the
Bank in distribution of the net income of the Bank in accordance with Article 40 of this
Agreement.

2, Members may not maintain or impose any restriction on the holding or use by the Bank or by
any recipient from the Bank, for payments in any country, of cutrency of a member received by the
Bank which does not come within the provisions of the preceding paragraph, unless;

(i) a developing member country, after consultation with and subject to periodic review by
the Bank, restricts in whole or in part the use of such currency to payments for goods or
setvices produced and intended for use in its territory; or

(ii} any other member whose subscription has been determined in Part A of Annex A hereof
and whose exports of industrial products do not represent a substantial proportion of its
total exports, deposits with its instrument of ratification or acceptance a declaration that
it. desires the use of the portion of its subscription paid pursuant to paragraph 2(f) of
Article 6 to be restricted, in whole or in part, to payments for goods or services produced
in its territory; provided that such restrictions be subject to periodic review by
consultation with the Bank and that any purchases of goods or services in the territory of
that member, subject to the usual consideration of competitive tendering, shall be first
gharged against the portion of its subscription paid pursuant to paragraph 2(}) of Article

; or :

(iiiy such currency forms part of the Special Funds resources of the Bank available under

paragraph 1(i) of Article 19 and its use is subject to special rules and regulations.

3. Members may not maintain or impose any restrictions on the holding or use by the Bank, for
making amortization payments of anticipatory payments or for repurchasing in whole or in part the

16




Asian Development Bank Ch. No. 82

'Bank’s own obligations, of currencies received by the Bank in repayment of direct loans made out of

its ordinary capital resources, provided, however, that until the Bank’s subscribed callable capital stock
has been entirely called, such holding or use shall be subject to any limitations imposed pursuant to

paragraplcll 2(i) of this Article except in respect of obligations payable in the currency of the member
concerned.

4. Gold or currencies held by the Bank shall not be used by the Bank to purchase other currencies
of members or non-members except:

(i) in order to meet its ohligations in the ordinary coutse of its business; or

(i) pursuant to a decision of the Board of Directors adopted by a vote of the Directors
tepresenting not less than two-thitds of the total voting power of the members.

S. Nothing herein contained shall prevent the Bank from using the currency of any member for
administrative expenses incurred by the Bank in the territory of such member.

Article 25
MAINTENANCE OF VALUE OF THE CURRENCY HOLDINGS OF THE BANK

1. Whenever (4) the par value in the International Monetary Fund of the currency of a member
is reduced in terms of the dollar defined in Article 4 of this Agreement, or (8 in the opinion of the
Bank, after consultation with the International Monetary Pund, the fotreign exchange value of a
member’s currency has depreciated to a significant extent, that member shall pay to the Bank within a
reasonable time an additional amount of its currency required to maintain the value of all such currency
held by the Bank, excepting (&) cutrency derived by the Bank from its borrowings and (#) unless
otherwise provided in the agreement establishing such Funds, Special Funds resources accepted by the
Bank under paragraph 1(ii) of Article 19.

2, Whenever (&) the par value in the International Monetaty Fund of the currency of 2 member
is increased in terms of the said dollar, or () in the opinion of the Bank, after consultation with the
International Monetaty Fund, the foreign exchange value of a member’s currency has appreciated to a
significant extent, the Bank shall pay to that member within a reasonable time an amount of that
cutrency requited to adjust the value of all such currency held by the Bank excepting (4} currency
derived by the Bank from its borrowings, and (§) unless otherwise provided in the agreement

establishing such Funds, Special Punds resources accepted by the Bank under paragraph 1(ii) of Article
19.

3, The Bank may waive the ptovisions of this Article when a uniform proportionate change in the
par value of the currencies of all its members takes place.

CHAPTER VI
ORGANIZATION AND MANAGEMENT

Article 26
STRUCTURE
The Bank shall have a Board of Governors, a Board of Directors, a President, one or more

Vice-Presidents and such other officers and staff as may be considered necessary.

Article 27
BOARD OF GOVERNORS: COMPOSITION

b

1. Each member shall be represented on the Board of Governors and shall appoint one Governor
and one alternate. Each Governor and alternate shall serve at the pleasure of the appointing member.
No alternate may vote except in the absence of his principal. At its annual meeting, the Board shall
designate one of the Governors as Chairman who shall hold office until the election of the next
Chairman and the next annual meeting of the Board.

2. Governors and alternates shall serve as such without remuneration from the Bank, but the
Bank inay pay them reasonable expenses incurred in attending meetings.
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Article 28
BOARD OF GOVERNORS: POWERS

1. All the powers of the Bank shall be vested in the Board of Governors.

2. The Board of Governors may delegate to the Board of Directors any or all its powers, except
the power to:

(1) admit new members and determine the conditions of their admission;
(i) increase or decrease the authorized capital stock of the Bank;
(iii) suspend a member;

(iv) decide appeals from interpretations or applications of this Agreement given by the Board
of Directors;

(v) authorize the conclusion of general agreements for co-operation with other international
organizations;
(vi) elect the Directors and the President of the Bank;

(vil) determine the remuneration of the Directors and their alternates and the salary and other
terms of the contract of service of the President;

(viii) approve, after reviewing the auditors’ report, the general balance sheet and the statement
of profit and loss of the Bank;

(ix) determine the reserves and the distribution of the net profits of the Bank;
(x) amend this Agreement;
(xi) decide to terminate the operations of the Bank and to distribute its assets; and

(xii) exercise such other powers as are expressly assigned to the Board of Governots in this
Agreement.

3. The Board of Governors shall retain full power to exercise authority over any matter delegated
to the Board of Directors under paragraph 2 of this Article,

4. For the purposes of this Agreement the Board of Governors may, by a vote of two-thirds of the
total number of Governors, representing not less than three-fourths of the total voting power of the
members, from time to time determine which countries of members of the Bank are to be regarded as
developed or developing countries or members, taking into account appropriste economic
considerations.

Article 29
BOARD OF GOVERNORS: PROCEDURE

1. The Board of Governors shall hold an annual meeting and such other meetings as may be
provided for by the Board or called by the Board of Directors. Meetings of the Board of Governors
shall be called, by the Board of Directors, whenever requested by five (5) members of the Bank,

2. A majority of the Governors shall constitue a quorum for any meeting of the Board of
Governors, provided such majority represents not less than two-thirds of the total voting power of the
members. '

3. The Board of Governors may by regulation establish a procedure whereby the Board of
Directors may, when the latter deems such action advisable, obtain a vote of the Governors on a
specific question without calling a meeting of the Board of Governors.

4. The Board of Governors, and the Board of Directors to the extent authorized, may establish
such subsidiary bodies as may be necessary or appropriate to conduct the business of the Bank.

Article 30
BOARD OF DIRECTORS: COMPOSITION

1. (i) The Board of Directors shall be composed of ten (10) members who shall not be members
of the Board of Governors, and of whom:
{a) seven (7) shall be elected by the Governors representing regional members; and
(b three (3) by the Governors representing non-regional members.
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Directors shall be persons of high competence in economic and financial matters and shall be elected
in accordance with Annex B hereof.

(ii) At the Second Annual Meeting of the Board of Governors after its inaugural meeting, the
Boatd of Governors shall review the size and composition of the Boatd of Directors, and shall increase
the number of Directors as appropriate, paying special regard to the desirability, in the circumstances
at that time, of increasing representation in the Board of Directors of smaller less developed member
countries. Decisions under this paragraph should be made by a vote of majority of the total number of
Governors, representing not fess than two-thirds of the total voting power of the members.

2. Each Director shall appoint an alternate with full power to act for him when he is not present.
Directors and alternates shall be nationals of member countries. No two or more Directors may be of
the same nationality nor may any two or more alternates be of the same nationality. -An aliernate may
participate in meetings-of the Board but may vote only when he is acting in place of his principal.

3. Ditectors shall hold office for a term of two (2) years and may be re-elected. They shall
continue in office until their successors shall have been chosen and qualified. If the office of a Director
becomes vacant more than one hundred and eighty (180) days before the end of his term, a successor
shall be chosen in accordance with Annex B hereof, for the remainder of the term, by the Governors
who elected the former Director. A majority of the votes cast by such Governors shall be tequired for
such election. If the office of a Director becomes vacant cne hundred and eighty (180) days or less
“before the end of his term, a successor may similarly be chosen for the remainder of the term, by the
Governors who elected the former Director, in which election a majority of the votes cast by such
Governors shall be required. While the office remains vacant, the alternate of the former Director shall
exercise the powers of the latter, except that of appointing an alternate.

Article 31
BOARD OF DIRECTORS: POWERS

The Board of Directors shall be responsible for the direction of the general operations of the Bank
and, for this purpose, shall, in addition to the powers assigned to it expressly by this Agreement,

exercise all the powers delegated 10 it by the Board of Governors, and in particular;

(i) prepare the work of the Board of Governors;

(ii} in conformity with the general directions of the Board of Governors, take decisions
concerning loans, guarantees, investments in equity capital, borrowing by the Bank,

furnishing of technical assistance and other operations of the Bank;

(iii) submit the accounts for each financial year for approval of the Board of Governors at
each annual meeting; and

(iv) approve the budget of the Bank.

Article 32
BOARD OF DIRECTORS: PROCEDURE

1. The Board of Directors shall normally function at the principal office of the Bank and shall
meet as often as the business of the Bank may require,

2. A majority of the Directors shall constitute a quorum for any meeting of the Board of

Direg«grs, provided such majority represents not less than two-thirds of the total voting power of the
mempers,

3. The Board of Governors shall adopt regulations under which, if there is no Director of its

nationality, a member may send a representative to attend, without right to vote, any meeting of the
Board of Directors when a matter particularly affecting that member is under consideration.
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Article 33
VOTING

1. The total voting power of each member shall consist of the sum of its basic votes and
proportional votes,

(i) The basic votes of each member shall consist of such number of votes as results from the
e?ual distribution among all the members of twenty (20} per cent of the aggregate sum
of the basic votes and proportional votes of all the members.

(ii) The number of the proportional votes of each member shall be equal to the number of
shares of the capital stock of the Bank held by that member.

2. In voting in the Board of Governors, each Governor shall be entitled to cast the voies of the
member he represents. Except as otherwise expressly provided in this Agreement, all matters before
the Board of Governors shall be decided by a majority of the voting power represented at the meeting.

3. In voting in the Board of Directors, each Director shall be entitled to cast the number of votes
that counted towards his election which votes need not be cast as a unit, Except as otherwise expressly
provided in this Agreement, all matters before the Board of Directors shall be decided by a majority
of the voting power represented at the meeting.

Article 34
THE PRESIDENT

1. The Board of Governors, by a vote of a majority of the toral number of Governors,
representing not less than a majority of the total voting power of the members, shall elect a President
of the Bank, He shall be a national of a regional member country. The President, while holding office,
shall not be a Governor or a Director or an alternate for either.

2. The term of office of the President shall be five (3) years, He may be re-elected. He shall,
however, cease to hold office when the Board of Governors so decides by a vote of two-thirds of the
total oumber of Governors, representing not less than two-thirds of the total voting power of the
members. If the office of the President for any reason becomes vacant more than one hundred and
eighty (180) days before the end of his term, a successor shall be elected for the unexpired portion of
such term by the Board of Governors in accordance with the provisions of paragraph 1 of this Article.
If such office for any reason becomes vacant one hundred and eighty (180) days or less before the end
0£ tcl;S term, a successor may similarly be elected for the unexpired portion of such term by the Board
of Governors,

_5. The President shall be Chairman of the Board of Directors but shall have no vote, except a
deciding vote in case 'of an équal division. He may participate in meetings of the Board of Governors
but shail not vote.

4, The President shall be the legal representative of the Bank.

5. The President shall be chief of the staff of the Bank and shall conduct, under the direction of
the Board of Directors, the current business of the Bank. He shall be responsible for the organization,
a1;1:lvg_intment and dismissal of the officers and staff in accordance with regulations adopted by the Board
of Directors. :

6. In appointing the officers and staff, the President shall, subject to the paramount importance of
securing the highest standards of efficiency and rechnical competence, pay due regard to the
recruitment of personnel on as wide a regional geographical basis as possible.

Article 35
VICE-PRESIDENT(S)

1. One or more Vice-Presidents shall be appointed by the Board of Directors on the
recoramendation of the President. Vice-President(s) shall hold office for such term, exercise such
authority and perform such functions in the administration of the Bank, as may be determined by the
Board of Directors. In the absence or incapacity of the President, the Vice-President o, if there be
more thacrix one, the ranking Vice-President, shall exercise the authority and perform the functions of
the President.

20

i




Asian Development Bank Ch. No. 82

" 2. Vice-President(s) may participate in meetings of the Board of Directors but shall have no vote
at such meetings, except that the Vice-President or ranking Vice-President, as the case may be, shall
cast the deciding vote when acting in place of the President.

Article 36
PROHIBITION OF POLITICAL ACTIVITY:
THE INTERNATIONAL CHARACTER OF THE BANK

1. The Bank shall not accept loans or assistance that mey in any way prejudice, limit, deflect or
otherwise alter its purpose or functions.

2. The Bank, its President, Vice-President(s), officers and staff shall not interfere in the political

affairs of any member, nor shall they be influenced in their decisions by the political chatacter of the

member concerned. Ooly economic considerations shall be relevant to their decisions. Such
considerations shall be weighed impartially in order to achieve and carry out the purpose and funetions
of the Bank. :

3. The President, Vice-President(s), officers and staff of the Bank, in the discharge of their offices,
owe their duty entirely to the Bank and to no other authority. Each member of the Bank shall respect
the international character of this duty and shall refrain from all attempts to influence any of them in
the discharge of their duties,

Article 37
QFFICE OF THE BANK

1. The principal office of the Bank shall be located in Manila, Philippines.
2. The Bank may establish agencies or branch offices elsewhere.

Article 38
CHANNEL OF COMMUNICATIONS, DEPOSITORIES

1. Each member shall designate an appropriate official entity with which the Bank may
communicate in connexion with any matter arising under this Agreement.

2, Each member shall designate its central bank, or such other agency as may be agreed upon with
the Bank, as a depository with which the Bank may keep its holdings of currency of that member as
well as other assets of the Bank.

Article 39
WORKING LANGUAGE, REPORTS

1. The working language of the Bank shall be English.

2. The Bank shall transmit to its members an Annual Report containing an audited statement of
its accounts and shall publish such Report. It shall also transmit quarterly to its members a summary
statement of its financial position and a profic and loss statement showing the results of its operations.

3. The Bank may also pubiish such other reports as it deems desirable in the carrying out of its
purpose and functions. Such reports shall be transmitted to the members of the Bank,

Article 40
ALLOCATION OF NET INCOME
1. The Board of Governors shall determine annually what patt of the net income of the Bank,

including the net income accruing to Special Funds, shall be allocated, after making provisions for
reserves, to surplus and what part, if any, shall be distributed to the members.

2. The distribution referred to in the preceding paragraph shall be made in proportion to the
nurnber of shares held by each member.

4 3. Payments shall be made in such manner and in such currency as the Board of Governors shall
etermine,
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CHAPIER VII

‘. WITHDRAWAL AND SUSPENSION OF MEMBERS, TEMPORARY SUSPENSION AND
TERMINATION OF OPERATIONS OF THE BANK

Article 41
WITHDRAWAL

1, Any member may withdraw from the Bank at any time by delivering a notice in writing to the
Bank at its principal office.

2. Withdrawal by a member shall become effective, and its membership shall cease, on the date
specified in its notice but in n0 event less than six () months after the date that notice has been
received by the Bank. However, at any time before the withdrawal becomes finally effective, the
member may notify the Bank in writing of the cancellation of its notice of intention to withdraw.

3. A withdrawing member shall remain liable for all direct and contingent obligations to the Bank
to which it was subject at the date of delivery of the withdrawal notice, If the withdrawal becomes
finally effective, the member shall not incur any liability for obligations resulting from operations of the
Bank effected after the date on which the withdrawal notice was received by the Bank.

Article 42
SUSPENSION OF MEMBERSHIP

1. If 2 member fails to fulfil any of its obligations to the Bank, the Board of Governors may
suspend such member by a vote of two-thirds of the total number of Governors, tepresenting not less
than three-fourths of the total voting power of the members.

2. The member so suspended shall automatically cease to be 2 member of the Bank one (1} year
from the date of its suspension unless the Board of Governors, during that one- year period, decides by
the same majority necessary for suspension to restore the member 1o good standing.

3, While under suspension, 2 member shall not be entitled to exercise any rights under this
Agreement, except the right of withdrawal, but shall remain subject to all its obligations.

Article 43
SETTLEMENTS OF ACCOUNTS

1. After the date on which a country ceases to be s member, it shall remain liable for its direct
obligations to the Bank and for its contingent liabilities to the Bank so long as any part of the loans or
guarantees contracted before it ceased to be a member is outstanding; but it shall not incur liabilities
with respect 0 loans and guarantees entered into thereafter by the Bank nor share either in the income
or the expenses of the Bank.

2, At the time a country ceases to be a member, the Bank shall arrange for the repurchase of such
country's shares by the Bank as a part of the settlement of accounts with such country in accordance
with the provisions of paragraphs 3 and 4 of this Article. For this purpose, the repurchase price of the
s;l'nu'ets::’e shall be the value shown by the books of the Bank on the date the country ceases to be a
member.

3. The payment for shares repurchased by the Bank under this Article shall be governed by the
following conditions:

(i) Any amount due to the country concerned for its shares shall be withheld so long as that
country, its central bank or any of its agencies, insttumentalities or political subdivisions
remains liable, as borrower or guarantor, to the Bank and such amount may, at the option
of the Bank, be applied on any such Liability as it marures. Nio amount shall be withheld
on account of the contingent liability of the country fot future calls on its subscription for
shares in accordance with paragraph 5 of Article 6 of this Agreement. In any event, no
amount due to a member for its shares shall be paid until six (G) months after the date on
which the country ceases to be a member,

(i) Payments for shares may be made from time to time, upon surrender of the corre-
sponding stock certificates by the country concerned to the extent by which the amount
due as the repurchase price in accordance with paragraph 2 of this Article exceeds the
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aggregate amount of liabilities on loans and guarantees referred to in sub-paragraph (i)
of this paragraph, until the former member has received the full repurchase price.

(iii) Payments shall be made in such available currencies as the Bank determines, taking into
account its financial position.

{iv) If Josses are sustained by the Bank on any guarantees or loans which were ourstanding om
the date when a country ceased to be a member and the amount of such losses exceeds
the amount of the reserve provided against losses on that date, the country concerned
shall repay, upon demand, the amount by which the repurchase price of its shares would
have beeq reduced if the losses had been taken into account when the repurchase price
was determined. In addirion, the former member shall remain liable on any call for
unpaid subscriptions in accordance with paragraph 5 of Article 6 of this Agreement, to
the same extent that it would have been required to respond if the impairment of capital
had occurred and the call had been made at the time the repurchase price of its shares was
determined.

4, I the Bank terminates its operations putsuant to Article 45 of this Agreement within six (6)
months of the date upon which any country ceases to be a member, all rights of the country concerned
shall be determined in accordance with the provisions of Articles 45 to 47 of this Agreement. Such
country shall be considered as still a member for purposes of such Articles but shall have no voting
rights.

Article 44
TEMPORARY SUSPENSION OF OPERATIONS

In an emergency, the Board of Directors may temporarily suspend operations in respect of new

loans and guarantees, pending an opportunity for further consideration and action by the Board of

Governors.

Artigle 45
TERMINATION OF OPERATIONS

1. The Bank may terminate its operations by a resolution of the Board of Governors approved by
a vote of two-thirds of the total number of Governors, representing not less than three-fourths of the
total voting power of the members.

2. After such termination, the Bank shal! forthwith cease all activities, except those incident to the
orderly realization, conservation and preservation of its assets and settlement of its obligations,

Article 46
LIABILITY OF MEMBERS AND PAYMENTS OF CLAIMS

1. In the event of termination of the operations of the Bank, the liability of all members for
uncalled subscriptions to the capital stock of the Bank and in respect of the depreciation of their
currencies shall continue until all claims of creditors, including all contingent claims, shall have been
discharged.

2. All creditors holding direct claims shall first be paid out of the assets of the Bank and then out
of payments o the Bank on unpaid or callable subscriptions. Before making any payments to creditors
holding direct claims, the Board of Directors shall make such arrangements as are necessaty, in its
judgment, to ensure a pro rata distribution among holders of ditect and contingent claims.

Article 47
DISTRIBUTION OF ASSETS

1. No distribution of assets shall be made to members on account of their subscriptions to the
capital stock of the Bank until all liabilities to creditors shall have been discharged or provided for.
Moreover, such distribution must be approved by the Board of Governors by a vote of two-thirds of
the total number of Governors, representing not less than three-fourths of the rotal voting power of
the members. . '
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- 2. Any distribution of the assets of the Bank to the members shall be in proportion to the capital
stock held by each member and shall be effected at such times and under such conditions as the Bank
shall deem fair and equitable. The shares of assets distributed need not be uniform as to type of asset.
No member shall be entitled to receive its share in such a distribution of assets wntil it has settled all
of its obligations to the Bank,

3. Any member receiving assets distributed pursuant to this Article shall enjoy the same rights
with respect to such assets as the Bank enjoyed prior to their disttibution.

CHAPTER VIII
STATUS, IMMUNITIES, EXEMPTIONS AND PRIVILEGES

A;'ride 48
PURPOSE OF CHAPTER

To enable the Bank effectively to fulfil its purpose and carry out the functions entrusted to it, the
status, immunities, exemptions and privileges set forth in this Chapter shall be accorded to the Bank
in the tertitory of each member. '

Article 49
LEGAL STATUS

The Bank shall possess full juridical personality and, in particular, full capacity:
(1) to contract;
(ii) o acquire, and dispose of, immovable and movable property; and
{iii) to institute legal proceedings.

Article 50
IMMUNITY FROM JUDICIAL PROCEEDINGS

" 1. The Bank shall enjoy immunity from every form of legal process, except in cases arising out of
or in connexion with the exercise of its powers to borrow money, to guarantee obligations, or to buy
and sell or underwrite the sale of securities, in which cases actions may be brought against the Bank in
a court of competent jutisdiction in the territory of a country in which the Bank has its principal or a
branch office, or has appointed an agent for the purpose of accepting service or notice of process, of
has issued or guaranteed securities.

2. Notwithstanding the provisions of paragraph 1 of this Article, no action shall be brought
against the Bapk by any member, or by any agency or instrumentality of a member, or by any entity
or person directly or indirectly acting for or deriving claims from a member or from any agency or
instrumentality of a membet, Members shall have recourse to such special procedures for the
settlement of controversies between the Bank and its members as may be prescribed in this
Agreement, in the by-laws and regulations of the Bank, or in contracts entered into with the Bank,

3. Property and assets of the Bank shall, wheresoever located and by whomsoever held, be
immune from all forms of seizure, attachment or execution before the delivery of final judgment
against the Bank.

Article 51
IMMUNITY OF ASSETS

Property and assets of the Bank, wheresoever located and by whomsoever held, shall be immune
from search, requisition, confiscation, expropriation or any other form of taking or foreclosure by
executive or legislative action.
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Article 52
' IMMUNITY OF ARCHIVES

The archives of the Bank and, in general, all documents belonging to it, or held by it, shall be
inviolable, wherever located.

Article 53
FREEDOM OF ASSETS FROM RESTRICTIONS

To the extent necessary to carry out the purpose and functions of the Bank effectively, and subject
to the provisions of this Agreement, all property and assets of the Bank shall be free from restrictions, .
regulations, controls and moratoria of any nature.

Article 54
PRIVILEGE FOR COMMUNICATIONS

Official communications of the Bank shall be accorded by each member treatment not less
favourable than that it accords to the official communications of any other member.

Article 35
IMMUNITIES AND PRIVILEGES OF BANK PERSONNEL

All Governors, Directors, alternates, officers and employees of the Bank; including experts
performing missions for the Bank;

(i) shall be immune from legal process with respect 0 acts performed by them in their
official capacity, except when the Bank waives the immunity;

(i) where they are not local citizens or nationals, shall be accorded the same immunities from
immigration restrictions, alien registration requirements and national service obligations,
and the same facilities as regards exchange regulations, as are accorded by members w
the represencatives, officials and employees of comparable rank of other members; and

(iii) shall be granted the same treatment in respect of travelling facilities as is accorded by
members to representatives, officials and employees of comparable rank of other
members,

Article 56
EXEMPTION FROM TAXATION

1. The Bank, its assets, property, income and its operations and transactions, shall be exempt from
all taxation and from all customs duties. The Bank shall also be exempt from any obligation for the
payment, withholding or collection of any tax or duty.

2. No tax shall be levied on or in respect of salaries and emoluments paid by the Bank to
Directors, alternates, officers or employees of the Bank, including experts performing missions for the
Bank, except where a member deposits with its instrument of ratification or acceptance a declaration
that such member retains for itself and its political subdivisions the right to tax salaries and emoluments
paid by the Bank to citizens or nationals of such member.

3. No tax of any kind shall be levied on any obligation or security issued by the Baok, including
any dividend or interest thereon, by whomsoever held:

o whiclfl discriminates against such obligation or security solely because it is issued by the
Bank; or

(ii) if the sole jurisdictional basis for such taxation is the place or currency in which it is
issued, made payable or paid, or the location of any office or place of business maintained
by the Bank. :

4. No tax of any kind shall be levied on any obligation or security guaranteed by the Bark,
including any dividend or interest thereon, by whomsoever held:
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(i) which discriminates against such obllgatlon or secu.my solely because it is guaranteed by
the Bank; or

(i) if the sole jurisdictional basis for such taxation is the location of any office or place of
‘business maintained by the Bank,

Article 57
IMPI.EMENTATION

Bach member, in accordance with its juridical system, shall promptly take such action as is
necessary to make effective in its own territory the provisions set forth in this Chapter and shall inform
the Bank of the action which it has taken on the matter.

Article 58
WAIVER OF IMMUNITIES, EXEMPTIONS AND PRIVILEGES

The Bank at its discretion may waive any of the privileges, immunities and exemptions conferred
under this Chapter in any Case oOf 1nstance, in such manner and upon such condltlons as it may
determine to be appropriate in the best interests of the Bank.

CHAPTER IX
AMENDMENTS, INTERPRETATION, ARBITRATION

Article 59
AMENDMENTS

1. This Agreement may be amended only by a resolution of the Board of Governors approved by
a vote of two-thirds of the total number of Governors, representing not less than three-fourths of the
total voting power of the members.

2. Notwithstanding the provisions of paragraph 1 of this Article, the unanimous agreement of the
Board of Governors shall be required for the approval of any amendment modifying;

(i) the tight to withdraw from the Bank;
(ii) the limitations on liability provided in paragraphs 6 and 7 of Article 5; and
(ifi} the rights pertaining t0 purchase of capital stock provided in paragraph 2 of Article 3.

3. Any proposal to amend this Agreement, whether emanating from 2 member ot the Board of
Directors, shall be communicated to the Chairman of the Board of Governors, who shall bring the
proposal before the Board of Governors. When an amendment has been adopted, the Bank shall so
certify in an official communication addressed to all members. Amendments shall enter into force for
all members three (3) months after the date of the official communication unless the Board of
Governors specifies therein a different period.

Article 60
INTERPRETATION OR APPLICATION

1. Any question of interpretation or application of the provisions of this Agreement atising
between any member and the Bank, or between two or more members of the Bank, shall be submitted
to the Board of Directors for decision. If there is no Director of its natxonal:ty on that Board, a
member particularly affecced by the question under consideration shall be entitled to direct
representation in the Board of Directors during such consideration; the representative of such member
s&};xall however, have no vote. Such right of representation shall be regulated by the Board of

OVErnors.

2. In any case where the Board of Directors has given  decision under paragraph 1 of this Article,
any member may require that the question be referred to the Board of Governors, whose decision shall
be final. Pending the decision of the Board of Governors, the Bank may, so far as it deems it necessary,
act on the basis of the decision of the Board of Directors.
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Article 61
ARBITRATION

If a disagreement should arise between the Bank and a country which has ceased to be 2 member,
or between the Bank and any member, after adoption of a resolution to terminate the operations of the
Bank, such disagreement shall be submitted to arbitration by a tribunal of three arbitrators. One of the
arbitrators shall be appointed by the Bank, another by the country concerned, and the third, unless the
parties otherwise agtee, by the President of the International Court of Justice or such other authority
as may have been prescribed by regulations adopted by the Board of Governors. A majority vote of the
arbitrators shall be sufficient to reach a decision which shall be final and binding upon the parties. The
third arbitrator shall be empowered to settle all questions of procedure in any case where the parties
are in disagreement with respect thereto.

Article 62
APPROVAL DEEMED GIVEN

Whenever the approval of any member is required before any act may be done by the Bank,
approval shall be deemed to have been given unless the member presents an objection within such
reasonable period as the Bank may fix in notifying the member of the proposed act.

CHAPTER X
FINAL PROVISIONS

Article 63
SIGNATURE AND DEPOSIT

1. The original of this Agreement in a single copy in the English language shall remain open for
signature at the United Nations Economic Commission for Asia and the Far East, in Bangkok, until 31
January 1966 by Governments of countries listed in Annex A to this Agreement. This document shall
thereafter be deposited with the Secretary-General of the United Nations (hereinafter called the
“Depository™).

2. The Depository shall send certified copies of this Agreement to all the Signatories and other
countries which become members of the Bank.

Article 64
RATIFICATION OR ACCEPTAMCE

L. This Agreement shall be subject to ratification or acceptance by the Signatories. Instruments
of ratification or acceprance shall be deposited with the Depository not fater than 30 September 1966,
The Depository shall duly notify the other Signatories of each deposit and the date thereof.

2. A Signatory whose instrument of ratification or acceprance is deposited before the date on
which this Agreement enters into force, shall become a member of the Bank on that date. Any other
Signatory which complies with the provisions of the preceding paragraph, shall become a member of
the Bank on the date on which its instrument of ratification or acceptance is deposited.

Article 63
ENTRY INTO FORCE

‘This Agreement shall enter into force when instruments of ratification of acceptance have been
deposited by at least fifteen (15) Sigpatories (including not less than ten (10) regional countries) whose
initial subscriptions, as set forth in Annex A to this Agreement, jn the aggregate comprise not less than
sixty-five (65) per cent of the authorized capital stock of the Bank.
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Article 66
COMMENCEMENT OF OPERATIONS

1. As soon as this Agreement enters into force, each member shall appoint a Governor, and the
Executive Secretary of the United Nations Economic Commission for Asia and the Far East shall call
- the inaugural meeting of the Board of Governors.

2. Ar its inaugural meeting, the Board of Governors:

(i) shall make arrangements for the election of Directors of the Baok in accordance with
paragraph I of Article 30 of this Agreement; and '

(ii} shall make arrangements for the determination of the date on which the Bank shall
commence its operations.

3. The Bank shall notify its members of the date of the commencement of its operations.

DONE at the City of Manila, Philippines, on 4 December 1965, in a single copy in the English
language which shall be brought to the United Nations Economic Commission for Asia and the Far
Bast, Bangkok, and thereafter deposited with the Sectetary-General of the United Nations, New York,
in accordance with Article 63 of this Agreement.

ANNEX A

INITIAL SUBSCRIPTIONS TO THE AUTHORIZED CAPITAL STOCK FOR COUNTRIES
WHICH MAY BECOME MEMBERS IN ACCORDANCE WITH ARTICLE 64

Part A, Regional Countries

I

Amount of subscription

Country. : (in million US dollars)
1. AFZHANISIAN .cccoririinecciiicns s st sttt i ena e 3.36
2 AUSEEAHE vt bt bt e e 85.00
3. CambOdia cuvrirveeerirrese s s e s et e 3.00
4, 8.52
5. 16.00
6. 93.00
7. 60.00
8. JADAN Lo e e e 200.00
30.00
0.42
20.00
2.16
2256
32.00
. Philippines 35.00
16. Republic of Viet-Nam .... 7.00
17. Singapore ....ieneinees 4.00
18. Thailand ..cooeervievriviverarnneans R bR bR R e 20.00
19, TWESLErD SAMOR wuovvsiverirerrsieeeere e ces bt tsssae et bensta b ee et bbb e beasbassens 0.06

Total 642.08
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The following regional countries may become Signatories of this Agreement in accordance with
Article 63, provided that at the time of signing, they shall respectively subscribe to the capital stock of
the Bank in the following amounts:

Amount of subscription

Country. (in million US dollars)

1o BUEIIA oottt eeanarasmsa s s et st st abesssrnanassbabe st sasabatatasiash 7.74

2. MOBZOHA (1ivvvriiiir it cres s sttt a s et e nee st ee s 0.18 -
Total 7.92

Dart B. Non-regional countries

i

Amount of subscription

Country. (in million US dollars)
1o BEIGIITE oo e et eeeee et st ses s eneaee e ae st eeea et eeseeseesemanenereeess s neasresraenes 5.00
2. Canada ...... 25.00
3, Denmatk .o 5.00
4. Germany, Federal Republic of 30.00
B JEALY oo e e ene e bt rersae b 10.00
6. Netherlands ........ 11.00
7. United Kingdom 10.00
B, UnIted SEALES ..ivvviiivsiicresiiisr s rrsss s b e n b s 200.00
296.00

I

The following non-regional countries which participated in the meeting of the Preparatory
Committee on the Asian Development Bank in Bangkok from 21 October 1o 1 November 1965 and
which there indicated interest in membership in the Bank, may become Signatories of this Agreement
in accordance with Article 63, provided that at the time of signing, each such country shall subscribe
to the capital stock of the Bank in an amount which shall not be less than five million dollars
($5,000,000):

1. Austria
2. Finland
3. Notway
4. Sweden

On or before 31 January 1966, any of the non-regional countries listed in Part B(T) of this Annex
may increase the amount of its subscription by 50 informing the Executive Secretary of the United
Nations Economic Commission for Asia and the Far East in Bangkok, provided, however, that the total
amount of the initial subscriptions of the non-regional countries listed in Part B(I) and (II) of this
Annex shall not exceed the amount of three hundred and fifty million dollars ($350,000,000).
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ANNEX B
ELECTION OF DIRECTORS
Section A. Election of Divectors by Governors representing regional members,

(1) Bach Governor representing a regional member shall cast all votes of the member he
represents for a single person, ‘

(2) The seven (7) persons receiving the highest number of votes shall be Directors, except that no
person who receives less than ten (10) per cent of the total voting power of regional members shall he
considered as elected. ' :

(3) If seven (7) pérsons are not elected at the first ballot, a secand ballot shall be held in which the
person who received the lowest number of votes in the preceding ballot shall be ineligible and in which
votes shall be cast only by:

" (4) Governors who voted in the preceding ballot for a person who is not elected; and

(B Governors whose votes for a person who is elected are deemed, in accordance with
paragraph 4 of this Section, to have raised the votes cast for that person above eleven
(11) per cent of the total voting power of regional members.

{(4) (&) In determining whether the votes cast by 2 Governor shall be deemed to have raised the
total number of votes for any person above eleven (11) per cent, the said eleven (11) per cent shall be
deemed to include, first, the votes of the Governor casting the highest number of votes for that person,
and then, in diminishing order, the votes of each Governor casting the next highest number until
eleven (11) per cent is attained.

(B Any Governor, part of whose votes must be counted in order to raise the votes cast for any
person above ten {10) per cent, shall be considered as casting all his votes for that person even if the
total number of votes cast for that person thereby exceeds eleven (11) per cent.

(5) I, after the second ballot; seven (7) persons are not elected, further ballots shall be held in
conformity with the principles and procedures laid down in this Section, except that after six (6)
persons ‘are elected, the seventh may be elected—notwithstanding the provisions of paragraph (2) of
this Section—by 4 simple majority of the remaining votes of regional members. All such remaining
votes shall be deemed to have counted towards the election of the seventh Directot.

(6) In case of an increase in the number of Directors to be elected by Governots representing
regional members, the minimum and maximum percentages specified in paragraphs (2), (3), and (4) of
Section A of this Annex shall be correspondingly adjusted by the Board of Governors.

Section B, Election of Directors by Governors representing non-regional members.

(1) Each Governor representing a non-regional member shall cast all votes of the member he
represents for a single person.

(2) The three (3) persons receiving the highest number of votes shall be Directors, except that no
person who receives less than twenty-five (25) per cent of the tctal voting power of non-regional
members shall be considered as elected.

(3) If three (3) persons are not elected at the first ballot, a second ballot shall be held in which the
person who received the lowest number of votes in the preceding ballot shall be ineligible and in which
votes shall be cast only by:

{4) Governors who voted in the preceding ballot for a person who is not elected; and

{B) Governors whose votes for a person who is elected are deemed, in accordance with
paragraph (4) of this Section, to have raised the votes cast for that person above
twenty-six (20) per cent of the total voting power of non-regional members.

(4} {4 In determining whether the votes cast by a Governor shall be deemed to have raised the
total number of votes for any person above twenty-six (26) per cent, the said twenty-six (26) per cent
shall be deemed to include, first, the votes of the Governor casting the highest number of votes for that
person, and then, in diminishing otder, the votes of each Governot casting the next highest number
until twenty-six (26) per cent is attained.

(B Any Governor, part of whose votes must be counted in order to raise the votes cast for any
person above twenty-six (26) per cent, shall be considered as casting all his votes for that person even
if the total number of votes cast for that person thereby exceeds twenty-six (26) per cent.
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(5) If, after the second ballot, three (3) persons are not elected, further ballots shall be held in
conformity with the principles and procedures laid down in this Section, except that after two (2)
persons are elected, a third may be elected—provided that subscriptions from non-regional members
shall have reached a minimum total of $345 million, and notwithstanding the provisions of paragraph
(2) of this Section~—by a simple majority of the remaining vores. All such remaining votes shall be
deemed to have counted towards the election of the third Director.

(6) In case of an increase in the number of directors to be elected by Governors representing
non-regional members, the minimum and maximum percentages specified in paragraphs (2), (3) and (4)
of Section B of this Annex shall be correspondingly adjusted by the Board of Governors.

(Here follow signatures on behalf of parties to the Agreement, including Australia)
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INDEPENDENT STATE OF PAPUA NEW GUINEA.
CHAPTER NoO. 82.

Asian Development Bank.

APPENDIX.

SOURCE OF THE ASIAN DEVELOPMENT BANK ACT.

Part A.—Previous Legislation.
1. Asian Develspment Bank Act 1971 (No. 14 of 1971)
2. Asian Development Bank (Additional Subscription) Act 1972 (No. 11 of 1973).

Part B.—Cross References.
NOTE.—In this table—

{4 the date “(1971)" following a section, etc., number. indicates that it is a
section, etc., of the Asian Development Bank Act 1971

{& the date “(1972)" following a section number indicates that it is a section of
the Asian Development Bank (Additional Subscription) Act 1972.

Section, etc., in Revised Edition. Previous Reference.

3(1971), 3(1972)
4(1971)
6(1971)

7(1X(1971)
6(1972)
5(1971), 7{1972)
7 8(1971)
Schedule Schedule (1971}
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