INDEPENDENT STATE OF PAPUA NEW GUINEA.
CHAPTER No. 277.

Deserted Wives and Children.

GENERAL ANNOTATION.

ADMINISTRATION.

As at 13 February 1976 (the date of gazettal of the most comprehensive allocation of
responsibilities to Ministers ‘and Departments at about the effective date), while the
] ‘ administration of this Chapter was not specifically vested in any Minister it appears from the
B determination of functions of Departments that it comes within the responsibility of the
Prime Minister,

The Chapter does not refer to “the Minister”, "the Departmental Head” or “the
Department”.
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INDEPENDENT STATE OF PAPUA NEW GUINEA.
CHAPTER No. 277.

Deserted Wives and Children Act.
Being an Act relating to deserted wives and children.

PART ], ~PRELIMINARY.

1. Interpretation.
" In this Act, unless the contrary intention appears—
“child” means a child under the age of 16 years whether born in wedlock or not;
“Court” means a District Court;

“means of support” means lawful and sufficient means of support and in the case
of a wife means lawful and sufficient means of support other than her own
earnings. '

PART IL—JURISDICTION AND PROCEDURE.

2. P_ower of Coutt to issue summons or warrant.
(1) Where—

(4) a husband has unlawfully deserted his wife or left her without means of
support; or
(5 a father has deserted his child or left him without means of support; or

(9 2 husband or father is about to leave the country without making adequate
provision for the suppost of his wife or child,

a Coutt, on complaint on oath being made by the wife or by the mother of the child or by
a reputable person on behalf of the wife or child, may—

(d) issue a summons requiring the husband or father to appear before it 1o show
cause why he should not support his wife or child; or

{¢) where it is satisfied that the circumstances justify it doing so, issue a warrant

for the arrest of the husband or father.

(2) Where a warrant has been issued and the defendant cannot be found the Court, on
proof of inquiry and search, may proceed in the case ex parte.

3. Hearing and order.

(1) On the hearing of a complaint under Section 2, the Court shall inquire into the
matter and—

{4) where it is satisfied that—
(i) the wife is left without means of support; or

(i) the defendant is about to leave the country without making adequate
provision for her support,

the Court may—

(iiiy order the defendant to pay such allowance as it considers reasonable
for the use of the wife; and
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Ch. No. 277 Deserted Wives and Children

{iv) commit the legal custody of a child of the marriage to a wife or some
other person; and

(v) order the defendant to pay such allowance as it considers reasonable
for the support of the child; and

{5 where it is satisfied that—
(i) a child of the defendant is left without means of support; or

(i} the defendant is about to leave the country without making adequate
provision for the support of the child,

the Court may—

(iii} order the defendant to pay such allowance as it considers reasonable
for the support of the child; and

(iv) commit the legal custody of the child to the mother or some other
person.

(2) An allowance ordered to be paid under Subsection (1) shall be paid weekly,
fortnightly, or monthly, and to such person and in such manner as the Court orders.

(3) An order for the support of a child or an order committing custody of a child to
a person does not continue in force after the child has attained the age of 16 years or died,
except for the recovery of arrears then due under the order.

(4) On the hearing of a complaint under Section 2, whete the Court is satisfied that
reasonable cause has been shown for—

(@) the desertion; or
(& the leaving without support; or
(¢) leaving the country,

it may decline to make an order.

(5) An order shall not be made on the application of a wife or a person on her behalf
if it is proved that she has committed adultery or is of drunken habits, unless the husband
has condoned or connived at the -adultery or, by his cruelty, wilful neglect or misconduct,
conduced to the adultery or drunken habits,

4. Security.

(1) While an order made under this Act for the support of a wife or child remains in -

force, a Court, on notice given in such manner as the Court directs, may require the
defendant to attend before it at the time and place specified in the notice and to show cause
why he should not be ordered to enter into a recognizance with or without sureties for the
due performance of the order for a period not exceeding 12 moriths.

(2) In default of the defendant’s entering immediately into the recognizance with the
required sureties (if any) the Court may commit him to prison for a term not exceeding 12
months or until the recognizance has been entered into, but the defendant shall be
discharged from prison when the recognizance has been entered into with the required
sureties notwithstanding the fact that the committal was for a specified term.

(3) On proof that 2 condition of a recognizance under Subsection (1) has not been
complied with, a Court may ex parte adjudge the recognizance to be forfeited.

(4) A sum of money that a surety becomes liable to pay on the forfeiture of a
recognizance is recoverable summarily before a Court,
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(5) Where the circumstances appear to require it, a Court may, whether or not notice
has been given to the defendant, issue a warrant directing the arrest of the defendant and
that he be brought before a Court for the purposes of this section.

5. Attachment of annuities,

(1) In making an.order under Section 3 for the support of a wife or child, the Court,
instead of or in addition to any other order for relief under this Act, may direct some
person to demand and receive-~

() an annuity or other income payable to the husband or father; or

() moneys received or receivable or held by a person in trust to be paid
periodically or by instalments or otherwise: to or for the husband or father; or

(¢) such portion of the annuity, income, or other moneys as the Court thinks
propet,

and- to appropriate the proceeds towards the support of the wife or child in such manner as
the Court directs.

(2) While an order made under Section 3 for the support of 2 wife or child remains in
force, a Court—

" (&) on application made by or on behalf of the wife or child; and
(5 on notice given, in such manner as the Court directs, to all parties affected by
it, '
may, by order, give a direction referred to in Subsection (1},

(3) A payment made under a direction under this section is as valid as if made to the
husband or father or by his auchority, and the du-ecnon protects and indemnifies a person
acting under it.

6. Seizure of defendant’s goods.

{1} Where, on the hearing of a complaint under Section 2, the Court is satisfied that

the defendant has left his wife or child without means of support, it may, by order, direct
some person to seize and sell the defendant’s goods, chattels or securities, to demand and
receive his rents or such portion of the goods, chattels, securities or rents as it thinks fit,
and to appropriate the proceeds towards the payment of the allowance directed to be paid
under the order in such manner as it directs.

(2) While an order made under Section 3 for the support of a wife or child remains in
force, a Court—

{4) on application made by or on behalf of the wife or child; and

(8 on notice given, in such manner as the Court directs, to all parties affected,
may, by order, give a direction referred to in Subsection (1).

7. Further orders.

Where an order has been made under this Act for the support of a wife or child, a
Court, on notice to the defendant or ex parte in a summary way and with or without an
application for the purpose, may make such further order as it thinks necessary for—

(a) better securing the payment and regulating the receipt of the allowance
ordered for the support of the wife or child; or

(B investing and applying the proceeds of the goods, chartels, securities, or rents
ordered to be sold or collected; or
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(¢) ensuring the due appropriation of the allowance to the support of the wife or
child.

8. Disobedience of order.

(1) On complaint on oath being made to a Court that a person has disobeyed or not
complied with an order made under this Act, the Court may summon the person or issue
a warrant for the arrest of the person to answer the complaint.

(2) A Court may inquire into a complaint under Subsection (1) and may enforce
compliance with the order by the committal of the person summoned or arrested to prison

for a period of one day for every 40 t or part of 40 t found to be due, including the costs

of and incidental to the hearing of the complaint, unless the order is sooner complied with,
but a person shall not be imprisoned under this subsection for a term longer than 12
months.

(3> A Court may refuse to enforce an order or may enforce it to such extent as it
considers proper, having regard to all the circumstances of the case, particularly with
reference to the inability of an offender to obtain employment or to comply with the order
owing to continued iil health.

(4) The period of imprisonment served by a person under Subsection (2) shall not be
deemed to discharge the arrears of the non-payment for which he has been committed
under the provisions of that subsection, but during that period the order shall be deemed
to be suspended,

(5) A persoa is not liable to be imprisoned a second time for non- payment of arrears
in respect of which he has been imprisoned under Subsection (2).

(6) Where it appears that the amount of arrears due under an order made under this
Act has been paid since the service of the summons or the issue of a warrant under this
section, the Court may order the person summoned or arrested to pay the costs of and
incidental to the proceedings.

(7) The Court may direct that the warrant issued under this section committing a
person to prison lie in the office of the Court for such time as it thinks proper. .

(8) Where an order made under this Act contains a provision committing the legal
custody of a child to the wife or some other person, 2 person who, after service on him of
a copy of the order, makes default in complying with the order is guilty of an offence.

Penaity: A fine not exceeding X200.00.

9. Warrants.

On being satisfied by oath that a person has left or is about to leave the country to
defeat any of the provisions of this Act or an order made under it, a Court may issue a
warrant for the arrest of the person.

10. Proceedings in divorce, etc.

(1) Except as provided in Subsection (2), orders may be made and enforced under this
Act notwithstanding that proceedings may have been instituted under the Matrimonial
Causes Act by a husband or 2 wife, or that an order has been made in any such proceedings.

(2} An order shall not be made _under this Act—

(4) for the support of 2 wife who is entitled to payment of alimony under an
order made by the National Court in its Matrimonijal Causes Jurisdiction; or
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(%) where a petition for alimony has been filed and is pending,
at the date of the application.

11. Variation of order.

(1) On application by or on behalf of a wife or child or the husband or parent, and on
notice given in such manner as it directs to all parties affected, a Court may vary, suspend
or discharge an order made by a Court under this Act.

(2) Subject to Subsection (3), an application under Subsection (1) shall be heard and
determined by a Court sitting—

(@) at a place agreed on by the parties; or

(&) if either of the parties is resident in the province in wh1ch the order was made,
at the place where the order was made; or

(&) if neither of the parties is resident in that province, at a place in the province
in which the respondent resides.

(3) The Court may postpone the hearing of an application under this section and direct
that the application be heard and determined by a Courr sitting at some other place
specified by it.

(4) On the hearing of an apphcanon under this section, the Court may take into
consideration all the circumstances of the case and the conduct and circumstances of the
parties since the date of the order, and it may admit any evidence relating to the conduct
and circumstances of the parties before and at the date of the order that it was satisfied was
not available at the time when the order was made.

(3) An order may be varied, suspended or discharged as from a date before the
application, and may be varied or suspended from time to time.

(6) Where a Court is satisfied that a husband and wife have resumed cohabitation and .

that the husbhand is supporting the wife, the Court, on the application of the husband or
wife, shall discharge any order made under this Act for the support of the wife,

(7) Where a Court is satished that a wife who has obtained an otder under this Act for
her support has, since the date of the order, committed adultery, the Court shall discharge
the order, but, if it thinks fit, the Court may—

{@) refuse to discharge the order if in its opinion the adultery was conduced to by
the failure of the husband to make such payments as in the opinion of the
Court he was ablé to make under the order; and

(b) in the event of the order being discharged, make an order that—

{i) the custody of the children of the marriage continue to be committed
to the wife; and

(ii) the husband pay, weekly, fortnightly or monthly and to such person
and in such manner as the Court orders, such allowance for the support
of the children as it thinks reasonable.

(8) Where a Court is satisfied that there are good and sufficient reasons for the default,
it may hear an application to vary, suspend, or discharge an order notwithstanding that the
applicant is in default in complying with the order.

12. Appeal.

A person aggneved by an order or variation of an order, ot by. the dlsm1ssal of a

complaint or the refusal of an application, under this Act, may appeal to the National Court
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in the manner prescribed for appeals to the National Court from the Court that made or
varied the order, dismissed the complaint or refused the application, as the case may be, .

13. One complaint only necessary.

One complaint may contain the allegation that a father has deserted or 1eft without
means of support more than one child, and one order may be made in respect of more than
one child, but the order shall specify the amount payable in respect of each child.

14. Welfare of child.

Where it appears on the hearing of 2 complaint that a father has left his child without
means of support, the Court shall make such otder as to the custody and support of the
child as appears to it just, having regard primarily to the welfare of the child, and an order
may be made notwithstanding that the father is willing to receive and maintain the child in
his own home or elsewhere.

PART III,—PROTECTION ORDERS.

15. Application for protection order.

(1) At any time after the desertion, a wife deserted by her husband may apply ex parte
to the National Court or to a Judge for an order against her husband or his creditors, or a
person claiming under him, to protect personal property that she has acquired or may
acquire after the desertion. ‘

(2) An order made under Subsection (1) shail be made if the National Cour: or a
Judge is satisfied, by affidavit, of the desertion, and that it was withour reasonable cause,
and— .

(4) shall contain a statement of the day of the desertion; and

(5 has the effect of protecting all personal property acquired by the wife at any
time after the desertion against her husband, his creditors and all persons
claiming under him.

(3} While an order under this section continues in force, the w1fe shall be regarded as
an unmarried woman with tespect to—

(@) personal property acquired after the desertion; and
(# contracts relating to such personal property; and

(&) all other contracts entered into after the making of the order, other than
contracts relating to real property.

(4) If the husband or any of his creditors, or a person claiming under him, seizes, takes
or holds possession of property protected by an order made under this section without the
permission of the wife, she may—

{4) sue the husband, creditor or other person for the restoration of the specific
property seized, held or taken; and

(% in the event of the property not being restored—recover in the suit a sum

equal to double the value of the property with double costs of suit:

16. Rescission of order. .
(1) After the making of an order under Section 15, the husband or any of his creditors,

or a person claiming under him, may, on notice to the wife, apply to the National Court or

to a Judge that the order be rescmded and the order shall be rescinded if it is proved, by
affidavit or oral evidence, or both, 1o the satisfaction of the National Court or a Judge that
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the wife was not deserted without reasonable cause or that since the making of the order
she and her husband have cohabited or resided together,

{(2) If an order is rescinded under Subsection (1), the husband has the same rights and
is subject to the same liabilities as if the order had not been made.

PART IV ——MISCELLANEOQUS.

17. Spouse as witness.

In all proceedings under this Act the spouse of a person is 2 competent and

compellable witness for or against that person.

18. Power to compel defendant to give evidence.

On the heating of a complaint in which the defendant is charged with non-compliance
with an order made under this Act, the defendant may be compelled to give evidence and
may be summoned as a witness for that purpose.

19. Proof of marriage.

(1) On the hearing, a woman who complains that she has been deserted by her
husband or left by him without means of support shall produce direct evidence of her
marriage to the defendant o, if she is unable to produce direct evidence to the satisfaction
of the Court, shall make and produce an affidavit setting out the time, place and
circumstances of the marriage.

(2) An order made in a case referred to in Subsection (1) may be rescinded by a Court
on proof of the falsity of the statements made in the evidence or in the affidavit,

20. Constructive desertion.

~ Por the purposes of this Act, a wife who has been compelled to leave her husband's
residence under reasonable apprehension of danger to her person or under other
circumsrances that reasonably justify her withdrawal from that residence shall be deemed to
have been deserted without reasonable cause,

21, Evidence of desertion.

(1) Where a2 husband has abandoned his wife, or a parent his child, for a period
exceeding 80 days, and during 14 days at least of that period the wife or child has been left
by the husband or parent without means of support, the husband or parent shall, prima
facie, be deemed to have deserted the wife or child.

{2) This section does not prévent a Court, if it considers fit, from adjudging the fact
of desertion on other evidence or on proof of abandonment for a period of less than 80
days.
22, Desertion of child.

The father or mother of a child who is able to maintain the child, and who wilfully and
without lawful or reasonable cause or excuse deserts the child and leaves it without means
of support, is guilty of an offence.

Penalty: Imprisonment for a term not exceeding one year.
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23. Desertion of wife.

A husband who without lawful or reasonable cause or excuse deserts his wife, leaves
her without means of support and goes to reside elther temporarily or permanently outside
the country is gmlty of an offence.

Penalty: Imprisonment for a term not exceeding one year.

24. Saving of liability under the underlying law.

This Act does not take away or diminish any liability, under the underlying law, of a
husband in respect of contracts made by a wife deserted by her husband without reasonable
cause,

25. Costs. _

In an order made under this Act a Court may order the payment by persons who are
parties to the proceedings of such costs as it thinks proper.

26. Application of District Courts Act. . .

As far as applicable, the provisions of the District Courts Act not inconsistent with this
Act apply, with the necessary modifications, to all matters and proceedings under this Act.
27. Service of summons.

(1) A summons under this Act may be served on the defendant personally, or if he
cannot be found then at his last or most usual known place of residence.

(2) The person serving 2 summons under this Act may make an affidavit stating the
mode and time and place of service and, if personal service has not been effected, that the
defendant cannot be found, and the affidavit may be received bv the Court as proof of the
due service of the summons.
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APPENDIX.

SOURCE OF THE DESERTED WIVES AND CHILDREN ACT.

: Part A.—Previous Legislation.
Deserted Wises and Childven Act 1951 (No. 5 of 1952)
as amended by—

Deserted Wives and Children Act 1955 (No. 61 of 1955)
Deserted Wives and Children Act 1961 (No. 33 of 1961).

Part B.—Cross References.

Section, etc., in Previous Section, etc., in Previous
Revised Edition. Reference’. Revised Edition. Reference®.
1 4 15 19
2 5 16 20
3 6 17 - 21
4 8 18 22
5 9 19 23
G 10 20 24
7 11 21 25
8 12 22 26
9 13 23 : 27
10 14 24 28
11 15 25 29
12 16 26 31
13 17 27 34
14 18

t Unless otherwise indicated, references are to the Act set out in Part A.
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