ton

B e

INDEPENDENT STATE OF PAPUA NEW GUINEA.
CHAPTER No. 381.

Probation.

GENERAL ANNOTATION.
ADMINISTRATION.

The administration of this Chapter was vested in the Minister for Justice, at the date of
its preparation for inclusion.

The present administration may be ascertained by reference to the most recent
Determination of Titles and Responsibilities of Ministers made under Section 148(1) of the
Constitution.

References in, or in relation to, this Chapter to—

“the Departmental Head"—should be read as references to the Secretary fo
Justice; '

“the Department™—should be read as references to the Department of Justice.
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INDEPENDENT STATE QF PAPUA NEW GUINEA.
CHAPTER NoO. 381.

Probation Act.

Being an Act to establish a probation service, to provide for social rehabilitation of
offenders and for related purposes.

PART [.—PRELIMINARY.

1. Compliance with Constitutional requirements.

This Act, to the extent that it regulates or restricts a right or freedom referred to in
Suhdivision I11.3.C (gualified rights) of the Constitution, namely—

{a) freedom of assembly and association conferred by Section 47 of the
Constitution; and

(b} the right to privacy conferred by Section 49 of the Constitution; and

(¢) the right to freedom of movement conferred by Section 52 of the
Constitution,

is a Jaw that is made for that purpose.

2. Interpretation,
In this Act unless the contrary intention appeats-—
“Chief Probation Officer” means the Chief Probation Officer referred to in Section
S(LHa)
“court” does not include a Village Court;
“declared area” means an area declared under Section 3;

“period of probation” means a period specified in a probation order in accordance
with Section 16{2} and, includes, where the period has been extended under
this Act, the extension;

“probationer” means 4 person in relation to whom a probation order is in force;
“probation officer” means a person referred to in Section 5(b);
“probation order” means an order made under Section 16(2);

“relevant court’ in relation to an application, or other matter, connected with a
probation order, means a court exercising the same jurisdiction as the court
that made the order; :

“Senior Probation Officer” means a person referred to in Section 5(b);
“Service” means the Probation Service established by this Act;

“this Act” includes the regulations;

“voluyntary probation officer” means a person appointed under Section 6(1).

3. Application.
(1) This Act applies to a declared area.

{2) The Minister, acting in accordance with the advice of the Departmental Head and
the Chief Probation Officer, may, by notice in the National Gazerte, declare an area of the
countty to be a declared area for the purposes of this Act.
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PART I1.—PROBATION SERVICE AND OFFICERS.

4. Establishment of Probation Service, _
The Probation Service is hereby established.

5, Appointment of officers.
For the purposes of the Service, there shall be—
() a Chief Probation Officer; and

(&) such number of Senior Probation Officers and probation officers as are
required,

who shall be officers or employees of the Public Service.

6. Appointment of voluntary probation officers,

(1) Subject to Subsection (2), the Chief Probation Officer may, by writing, appoint 2
person to be a voluntary probation officer.

{2) An appointment under Subsection (1) shall not be made where the petson is the
holder of an office or appointment that is inconsistent with the exercise of the powers, or
the performance of the duties and functions, of a probation officer.

(3) The Chief Probation Officer may delegate his power of appointment under
Subsection (1), including the power to revoke an appointment, to a Senior Probation
Officer and to a probation ofhcer.

(4) An appeal against a revocation of appointment by a delegate under Subsection (3)
lies to the Chief Probation Officer who may confirm, vary or rescind the revocation.

7. Terms and conditions of officers.

(1) The terms and conditions of service applicable to the Chief Probation Officer,
Senior Probation Officers and the probation officers are as determined by the Prime
Minister in consultation with the Public Services Commission.

(2) A voluntary probation officer shall not be entitled to a salary or other remuneration
for services rendered by him under this Act but may be reimbursed such expenses as are
necessarily incurred by him in the proper performance of his duties and functions and at
such rates as are determined by the Departmental Head in consultation with the Public
Services Commission.

8. Duties of the Chief Probation Officet.

The Chief Probation Officer shall be responsible for the efficient management of the
Setvice and in particular shall—

(2) be responsible for preparation of such reports of investigation and supervision
4§ are necessary, and

(b) assign probation officers to serve in such areas and for such cases as he
determines; and

(¢) direct and supetvise the work of probation officers and other employees
assigned to him; and

(d) formulate and implement methods of investigation, supervision of probation-
ers, record keeping and reporting; and

{e) conduct training courses for staff of the Service; and
{f) develop policies and procedures for probation work.

6
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- 9. Duties of Senior Probation Officer.

It is the duty of a Senior Probation Officer—
() to supervise the work of probation officers as the Chief Probation Officer
di_l:ects; and
(b to perform such other duties as the Chief Probation Officer directs.

10. Duties of probation officer.
[t is the duty of a probation officer—

{a) to supervise, advise, assist and where possible to befriend, a probationer
under him for the purposes of social rehabilitation of that probationer; and

(b to perform such duties as are assigned to him under this Act or any other law;
and

{¢) to perform such other duties as the Chief Probation Officer directs.

11. Duties of voluntary probation officer.
It is the duty of a voluntary probation officer—

(a) to advise, assist and where possible to befriend, a probationer as directed by
a probation officer; and

(b} when required by a probation officer to do so—to prepare and submit written
reports to that probation officer in respect of a probationer; and

{¢) generally to assist a probation officer in the performance of his duties.

12. Extent of duties,

(1) A probation officer shall not, in the performance of his duties and functions under
this Act or under any other law, perform those duties and functions for a purpose other
than for the furtherance of the principal purpose for which the Service is established,
namely the social rehabilitation of offenders.

(2) Whether the performance of a duty or function in any general or particular
circumstances is for the fartherance of the principal purpose referred to in Subsection {1}
is as determined by the Chief Probation Gfficer.

13. Powers of probation officer.
(1) In this section, “offence” does not include an offence—
(2) for which a mandatory minimum sentence is provided for by any law; or
(b) that relates to the death of a person. :

(2) Where a court requests assistance in determining the most suitable method of
dealing with a person convicted of an offence before it, the Chief Probation Officer may in
his discretion—

() report, or order a probation officer to report, to that court on the personal
history and character of the person; and

(b advise, or order a probation officer to advise, the court—
(i) whether that person is likely to respond satisfactorily to probation; and

(ii) of any conditions that may be imposed on the release on probation of
that person.

(3) A probation officer may commence, appear in or continue any proceedings in any
court on behalf of any other probation officer.
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14. Further powers, duties and functions.

The Chief Probation Officer and Senior Probation Officer may exercise any powers, or
perform any duties and functions, of a probation officer.
15. Reports to a person or body other than a court.

The Chief Probation Officer may report to any person or body, not being a court, for

the purposes of assisting that person or body review a sentence.

PART III.—PROBATION.

16. Probation order.

(1) In this section, “offence” does not include an offence—

{a) for which a mandatory minimum sentence is provided for by any law; or
(b) that relates to the death of 2 person.

(2) Subject to Subsection (3), where a person, not being a minor, is convicted of an
offence punishable by imprisonment, the court convicting him may by probation order—

{4) impose a sentence but suspend committing him to imprisonment; or

{(by defer sentencing him to imprisonment,

and release him on probation for a period specified in the order, being a period of not less
than six months and not more than five years.

(3) An order shall not be made under Subsection (2) unless the person—
(#) consents to the making of the order; and
{5 undertakes to comply with such conditions of the order as may be imposed.
{4) Subsection {2} does not prevent the court— .}

(#) imposing and requiring the payment by the probationer of a fine authorized
by law; or '

(B in accordance with any law—disqualifying the probationer from holding or
obtaining a licence to drive a motor vehicle under the Motor Traffic Act.

(5} A probation order takes effect from the date of the making of the order.

(6) Subsection (2) shall not be construed as derogating from the powers of any court
conferred by any other law to release 2 person on probation for such period and on such
conditions as are specified in that law.

17. Conditions of probation.
(1) A probation order shall—

{(a} specify the address to which the probationer is to go and remain on release
until he is contacted by a probation officer; and

(b require the probationer to report to a probation officer as and when he is
required by the probation officer to do so; and

(¢) require the probationer to keep the peace and to be of good behaviour; and
(d) direct that—

{i) the probarioner shall not change his address, other than the address
referred to in Paragraph (4), unless he has given to a probation officer

reasonable notice of his intention to do so and the reasons for the
proposed change; and
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{ii) where by virtue of the change of address, the probationer has moved
to another declared area—he shall, within 48 hours of arrival, report to
a probation officer in that area and advise that officer of the nature and
place of his employment and of his new address in that area; and

(&) direct that the probationer shall give to a probation officer reasonable notice
of his intention to change his employment and advise him of the nature and
place of his proposed employment; and

(f) require that the probationer shall, for the purposes of this Act, allow a
probation officer to enter his home during reasonable hours.

{2) In Subsection (i)a), (§), (¢ and (f), “probation officer” includes a voluntary
probation officer.

18. Additional conditions.

(1) In addition to the conditions set out int Section 17(1), the court may impose all or
any of the following conditions :—

{a) that a probationer shall not, except with the permission of a probation officer
and in accordance with such directions as the probation officer may give, leave
any specified area; and

(b that a probationer shall pay, within such period and by such instalments as the
court determines, damages for injury, or compensation for loss, suffered by
any person by virtue of the offence for which the probationer is convicted.

{2) Subsection (1) does not prevent the court imposing such other conditions as are
necessary in the circumstances of the case for ensuring compliance by the probaticner with
the conditions of the order and for his good conduct.

P
z
_ } 19. Variation and discharge of probation orders.

(1) Subject to Subsection (6), 2 relevant court may, on application by a probationer,
suspend or vary the conditions of the probation order which relates to that probationer.

(2) A probationer who has served not less than half the period of probation may,
subject to Subsection {(6), apply to a relevant court for the discharge of the probation order
relating to him and the court may discharge the order.

(3) Subject to Subsection (0), a probation officer may, in relation to a probation order,
apply to a relevant court for—

{(#) suspension or variation of the conditions of the order; or
(b imposition of additional conditions; or

(c) extension of the period of probation where that period is less than five years;
ot

(d) the discharge of the order.

(4) On the hearing of an application under Subsection (3), the court, having regard to
the information before it in relation to the probationer, may—

(a) do all, or any of the following things i—
(i) suspend or vary any conditions of the probation order; or
{ii) impose any additional conditions; or
(iii) subject to Subsection (5}—extend the period of probation; or
(b discharge the order.
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(3} A period of probation shall not be extended beyond the period of five years from
the date when the probation order in which that period is specified first took effect.

{6) Except with the written consent of the Chief Probation Officer, an application
under Subsection (1), {2) or (3) shall not be made to a court unless that court exercises
jurisdiction in a declared area.

20. Breach of conditions of probation.

(1) A probationer who contravenes, or fails to comply with, a condition of a probation
order that relates to him commits an offence.

(2) An oftence under Subsection (1) may be heard by a relevant court or a court
exercising jurisdiction superior to the relevant court and the court may, on conviction of the
probationer—

(#) extend the period of probation where that pericd is less than five years; or
{(b) vary any condition of the probation order; or
{(¢) impose additional conditions; or

(4) where in accordance with Section 16(2)(4) sentence to imprisonment was
suspended—-commit the probationer to imprisenment for the whole or part of
that sentence; or

(&) where in accordance with Section 16(2)(6) sentence was deferred—sentence
the probationer to imprisonment for the offence for which he was originally
convicted.

(3} Section 19(5) applies to an extension under Subsection (2)().

{4) Where the court has proceeded in accordance with Subsection (2)d) or (e), the
court shall discharge the probation order.
21, Arrest of probationers.

(1) A member of the Police Force who, on reasonable grounds, believes that a
probationer has committed a breach of a condition of a probaticn order relating to that
probationer may, subject to the Arrest Actand the Bail Act, arrest him without a warrant.

(2) Tf, on information, it appears to a relevant court that a probationer has committed
a breach of, or has failed to comply with, a condition of the probation order relating to him,
the court may—

{4) issue a summons requiring the probationer to appear before ir; or

(b) where the information is on oath—issue a warrant for his arrest.

22. Subsequent sentence,

(1) Where a probationer is sentenced to imprisonment for a subsequent offence, other
than an offence under Section 20, the petiod of probation shall continue to run while the
probationer is under that imprisonment, and on release he shall serve the unexpired period
of probation {if any).

(2) Subsection (1) does not prevent a court dealing with the probationer in accordance
with Section 20 for an offence under that section.
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PART IV.—MISCELLANEOUS.

23. Notice of proceedings relating to Probation Order.
(1) In this section, “matter” does not include a bail application.

(2) Notice of an application under Section 19(3) shall be delivered to the probationer
by the probation officer either before, or as soon as possible after, the application is lodged
with the court.

(3) Immediately after an application under Section 19(1) or (2) is lodged with the
court, a copy of that application shall be served by the court on the Chief Probation Officer
and another copy on the probation officer under whose supervision the probationer has
been placed.

. {4) Where a probationer is brought before—
() a court in respect of an offence under Section 20; or
(5 a court {including a Village Court) in respect of any other offence,

the court before which he is brought shall, before the matter is determined, notify the Chief
Probation Officer and the probation officer under whose supervision that probationer is, of
the fact that the probationer has been brought before it in respect of the matter.

24, Distribution of order.

A copy of a probation order or of an order discharging or varying a probation order
shall, as the case requires, be given by the court making the order—

{«) to the probationer on the day on which it is made; and
(h) to the Chief Probation Officer and to the probation officer under whose
supervision the probationer is to be or has been placed,
25. Pre-sentence and other reports.

(1) A report under Section 13 or any other report that a probation officer may make
to a court in relation to a probationer is not a public record and shall be kept by the court
receiving it as a separate record.

(2) A report referred to in Subsection (1) shall be available for inspection or use—

(a4} by a court where the proceedings before it relate to the person the subject of
the repott; and

(b by a person assisting the court in his professional capacity in relation to those
proceedings; and

{t) by an official of a corrective institution acting in his ofhicial capacity in relation
to those proceedings; and

{d) by the person the subject of the report or his legal representative—within the
precincts of the court; and

(e) where applicable by the prosecution—within the precincts of the court; and

(f) by the Departmental Head or a person authorized by him in writing for that
purpose; and

(g by a probation officer in the course of his duties; and

{h) by a person authorized in writing by the Chief Probation Officer for the
purposes of research, study or statistical data and on such conditions as the
Chief Probation Officer specifies.

11
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{3) A person who publishes or discloses the contents of, or makes available, a report
to any person otherwise thaa in accordance with Subsection (2) is guilty of an offence.

Penalty: A fine not exceeding K200.00 or imprisonment for a term not exceeding two
’ months.

26. Appeal by probationer.

(1) A probationer may appeal or seek leave to appeal in respect of the offence for
which he is convicted as if his release on probation were a sentence and where a fine has,
in addition, been imposed, the fine shall for the purposes of the appeal ot leave to appeal
be deemed to form part of that sentence.

(2) While an appeal ot application under Subsection (1) is pending, the probationer
shall continue to serve his period of probation in accordance with the conditions of the
probation order.

27. Discharge on expiry of period of probation.

A probation order is deemed to be discharged on the expiry of the period of probation
and the person in relation to whom the order applies is discharged in respect of the offence
for which he was originally convicted as if he had been sentenced in respect of that offence
and had served the sentence.

28. Assistance and information to be given to officers.

{1} Subject to any other law, the Chief Probation Officer, a Senior Probation Qfficer
and a probation officer has a right to receive assistance and information from the State,
provincial government, an individual or other body, for the proper performance of his
duties and functions under this Act.

{2) A person who unlawfully withholds information required by or hinders or
obstructs a Chief Probation Officer, a Senior Probation Officer, a probation officer or a
voluntary probation officer, in the performance of his duties, is guilty of an offence.

Penalty: A fine not e:'cceeding K50.00.

29. Reports.

As soon as possible after the close of each calendar year the Chief Probation Officer
shall, in respect of that year, submit a report to the Minister in relation to—

(@) the number of persons released on probation; and
(b} the number of probation orders discharged: and

(¢} the number of probationers convicted for breaches of probation orders
including convictions for other offences committed by probationers; and

(d) the effect of the operation of this Act with respect to probation; and

{¢) the particulars of the activities of the Service.

30, Immunity.

The Chief Probation Officer, a Senior Probation Officer, a probation officer or a
voluntary probation officer is not liable to any action, suit or other proceeding for any act
or thing done or omitted to be done by him in good faith in the exercise of any power or
the performance of any duty or function conferred or imposed on him by or under this Act.
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31, Regulations.

The Head of State, acting on advice, may make regulations not inconsistent with this
Act prescribing all matters that by this Act are permitted or required to be prescribed or

that are necessary or convenient to be prescribed for carrying out or giving effect to this
Act.

13
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INDEPENDENT STATE OF PAPUA NEW GUINEA.

CHAPTER NoO.

381.
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APPENDIX

1.

SOURCE OF THE PROBATION ACT.

Part A.—Previous Legislation.

Probation Act 1979 (No. 46 of 1979).

Part B.—Cross References.

Section, etc., Previous Section, etc., Previous

in Revised Reference.! in Revised Reference.!
Edition. Edirtion.
i 1 17 17
2 3 18 18
3 2 19 19
4 4 20 20
5 5 21 21
.6 6 22 22
7 7 23 23
8 8 24 24
9 9 25 25
10 10 26 26
il 11 27 27
12 12 28 28
13 13 29 29
14 14 30 30
15 15 31 31
16 16

Wnless otherwise indicated, references are to the Act set our in Part A,
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