INTERDICT ACT

OF 1867 (QUEENSLAND,

ADOPTED) IN ITS APPLICATION TO THE

TERRITORY

An Act to consolid
to Arbitration

OF PAPUA.

te and amend the Laws relating

nterpleader Mandamus Quo War-

ranto Prohibition and Injunction.

* *

* *

E it enacted by the Qpieen’s Most Excellent Majesty by and with

the advice and cons

ent of the Legislative Council and Legis-

lative Assembly of Queensland in Parliament assembled and by the
authority of the same as follows:—

(1) The Interdict Act of 186

7 of Queensland in its application to the Territory of

Papua comprises the original Infierdict Act of 1867 of Queensland referred to in Part 1

of the following Table, as amen
to in Part II of the following T
referred to in Part I11 of the f

ed by the Ordinance of British New Guinea referred
able and by the Ordinance of the Territory of Papua

dllowing Table:—

TABLE.

PART 1.—AQT OF THE STATE OF QUEENSLAND.

Citation of Act.

Ordinance by which Date on which adoption

adopted. took effect.
Interdict Act of 1867 (31 { The Courts and Laws 23.11.1889 (Supplement to
Vie. No. 11) ¢ Adopting Ordinance British N.G. Govt. Gaz. of

Amended) of 1889 23.11.1889)

(a) Continued in force in the T

1905

errftory of Papua by Section 6(1) of the Papua Act

PART II.—ORDINANCE OF THE LEGISLATIVE COUNCIL OF BRITISH NEW GUINEA.

Date on
Short title, number a.gsaétyftotfy wﬁ‘;ﬁg dp;;lb- Date onffwhich took
and year. Adn)inistrator.| British N.G. effect.
Govt. (Gaz.
The Criminal Code Or- | 15112.1902 | 20.12.1902 | 20.12,1902 (Supplement to
dinance of 1902 (No., 7 British N.G. Govt. Gaz. of
of 1902) @ 20.12.1902)

(a) Continued in forece in the T
1905.

PART IIT.—ORDINANCE OF THE

erritory of Papua by Section 6(1) of the Papua Act

LEGISLATIVE COUNOCIL FOR THE TERRITORY OF PAPUA.

Date notified

in Papua
Short title, number Date of Gout. Gaz. Date on which came into
d assent by as not dis- operation.
and year. Liput.-Gov. | alowed by 3
Gov.-Gen. in
Council.
Arbitration Ordinance, 1912 16).7.1912 ) 23.12.1912 (Papua Govt.

(No. 49 of 1912)

Gaz. of 23.12.1912)

(b) No notice of non- dlsallowan
Papua Govt. Guz.

e by the Gov.-Gen. in Council has been published in
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COURTS—

INTERPRETATION,

1. The words ‘‘court’’ and ‘‘judge’’ in this Act shall mean the
Supreme Court and a judge thereof respectively unless some other
meaning expressly appear or be necessarily implied.

* * * * * *
* * * * * *
* * * * * *

INTERPLEADER.

22, Upon application made by or on behalf of any defendant
sued in the Supreme Court of Queensland in any action of assump-
sit debt detinue or trover such application being made after declara-
tion and before plea by affidavit or otherwise showing that such
defendant does not claim any interest in the subject matter of the
suit but that the right thereto is claimed or supposed to belong to
some third party who has sued or is expected to sue for the same
and that such defendant does not in any manner collude with such
third party but is ready to bring into court or te pay or dispose
of the subject matter of the action in such manner as the court
(or.any judge thereof) may order or direet it shall be lawful for the
court or any judge thereof to make rules and orders calling upon
such third party to appear and to state the nature and particulars
of his claim and maintain or relinquish his claim and upon such
rule or order to hear the allegations as well of such third party
as of the plaintiff and in the meantime to stay the proceedings in
such action and finally to order such third party to make himself
defendant in the same or some other action or to proceed to trial
on one or more feigned- issue or issues and also to direct which of
the parties shall be plaintiff or defendant on such trial or with the
consent of the plaintiff and such third party their counsel or attor-
neys to dispose of the merits of their claims and determine the same
in a summary manner and to make such other rules and orders
therein as to costs and all other matters as may appear to be just
and reasonable.
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Interdict Act of 1867 (Queensland, adopted).

23. The judgment in any such action or issue as may be directed
by the court or judge and the decision of the court or judge in
a summary manner shall be final and conclusive against the parties
~and all persons claiming by from or under them.

24. If such third party shall not appear upon such rule or order
to maintain or relinquish his claim being duly served therewith or
shall neglect or refuse to comply with any rule or order to be made
after appearance it shall be lawful for the court or judge to declare
such third party and all persons claiming by from or under him
to be for ever barred from prosetuting his elaim against the original
defendant his executors or administrators saving nevertheless the

right or claim of such third party against the plaintiff and there-

upon to make such order between such defendant and the plaintiff
as to costs and other matters as may appear just and reasonable.

25. Provided always that every order to be made in pursuance
of this Act by a single judge not sitting in open court shall be
liable to be rescinded or altered by the court in like manner as
other orders made by a single judge.

26. Provided also that if upon application to a judge in the
first instance or in any later stage of the proceedings he shall think
the matter more fit for the decision of the court it shall be lawful
for him to refer the matter to the court and thereupon the court
shall and may hear and dispose of the same in the same manner
as if the proceeding had originally commenced by rule of court
instead of the order of a judge.

27. Where an action has been commenced in respect of a com-
mon law claim for the recovery of money or goods or when the
goods and chattels have been taken or are intended to be taken in
execution under process issued from the Supreme Court or any
court of record in the colony of Queensland and the defendant in
such action or the sheriff or other officer has applied for relief
under the provisions of this Act it shall be lawful for the court
or a judge to whom such application is made to exercise all the
powers and authorities given to them by this Act though the titles
of the claimants to the money goods or chattels in question or to the
value or proceeds thereof have not a common origin but are adverse
to and independent of one another.

28. Upon hearing of any rule or order calling upon persons to
appear and state the nature and particulars of their claims it shall
be lawful for the court or a judge wherever the amount in dispute
or the value of the goods seized shall not exceed fifty pounds
if it shall appear to them or him desirable and right to do so at the
request of either party to dispose of the merits of the respective
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COURTS—

claims of such parties and to determine the same in a summary
manner upon such terms as they or he shall think fit to impose and
to make such other rules and orders therein as to costs and all
other matters as may be just.

29. In all cases of interpleader proceedings where the question
is one of law and the facts are not in dispute the judge shall be at
liberty at his discretion to decide the question without directing an
action or issue and if he shall think it desirable to order that a
special case be stated for the opinion of the court.

30. The proceedings upon such case shall as nearly as may be
be the same as upon a special case stated under the Pleading Act of
1867.2)

31. The judgment in any such action or issue as may be directed
by the court or a judge in any interpleader proceedings and the
decision of the court or a judge in a summary manner shall be final
and conclusive against the parties and all persons claiming by from
or under them.

INTERPLEADER BY THE SHERIFF.

32. And whereas difficulties sometimes arise in the execution of
process against goods and chattels issued by or under the authority
of the Supreme Court by reason of claims made to such goods and
chattels by assignees of bankrupts and other persons not being the
parties against whom such process has issued whereby sheriffs and
other officers are exposed to the hazard and expense of actions and
it is reasonable to afford relief and protection in such cases to such
sheriffs and other officers Be it therefore further enacted That when
any such claims shall be made to any goods or chattels taken or
intended to be taken in execution under-any such process or to the
proceeds or value thereof it shall and may be lawful to and for the
Supreme Court or any judge thereof upon application of such sheriff
or other officer made before or after the return of such process
and as well before as after any action brought against such sheriff
or other officer to call before them or him by rule of court as well
the party issuing such process as the party making such claim and
thereupon to exercise for the adjustment of such claims and the
relief and protection of the sheriff or other officer all or any of the
powers and authorities hereinbefore contained and make such rules
and decisions as shall appear to be just according to the circum-
stances of the case and the costs of all such proceedings shall be in
the diseretion of the said court or judge.

(2) The Oommon Law Pleading Act of 1867 (Queensland) has not been expressly
adopted as a law of the Territory by any Ordinance of the Territory of Papua.
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Interdict Act of 1867 (Queensland, adopted).

33. Where goods or chattels have been seized in execution by a
sheriff or other officer under process of the Supreme Court and
some third party claims to be entitled under a bill of sale or other-
wise to siich goods or chattels by way of security for a debt the
court or a judge may order a sale of the whole or part thereof
upon such terms as to the payment of the whole or part of the
secured debt or otherwise as they or he shall think fit and may
direct the application of the proceeds of such sale in such manner
and upon such terms as to such court or judge may seem just.

34. Where it shall appear to the Supreme Court or a judge
thereof that the sheriff or other officer has aeted bond fide and with
due diligence in making application for relief under this Aect in
case of adverse claims it shall be lawful for the said court or a
judge thereof to allow the sheriff or other officer all reasonable
costs and expenses which he shall have incurred as to the court or
a judge shall seem fit.

RuLeEs ORDERS ET¢. IN INTERPLEADER PROCEEDINGS.

35. All rules orders matters and decisions to be made and done
in interpleader proceedings under this Act (excepting only any
affidavits) may together with the declaration in the cause (if any)
be entered of record with a note in the margin expressing the true
date of such entry to the end that the same may be evidence in
future times if required and to secure and enforce the payments
of costs direected by any such rule or order and every such rule
or order so entered shall have the force and effect of a judgment
of the Supreme Court. )

PrEROGATIVE WRIT OF MANDAMUS.

36. Persons required to make a return to a writ of mandamus
shall make their return to the first writ.

37. As often as any writ of mandamus shall issue out of the
Supreme Court and a return shall be made thereunto it shall and
may be lawful to and for the person or persons suing or prose-
cuting such writ of mandamus to plead to or traverse all or any the
material facts contained within the said return to which the person
or persons making such return shall reply take issue or demur and
such further proceedings and in such manner shall be had therein
for the determination thereof as might have been had if the person
or persons suing such writ had brought his or their action on the
case for a false return and if any issue shall be joined en such
proceedings the person or persons suing such writ shall and may
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COURTS—

try the same in such place as an issue joined in such action on the
case should or might have been tried and in such case a verdict shall
be found for the person or persons suing such writ or judgment
given for him or thereupon a demurrer or mil dicit or for want of
a replication or other pleading he or they shall recover his or their
damages and costs in such manner as he or they might have done
in such action on the case as aforesaid such costs and damages to
be levied by capias ad satisfaciendum fieri- facias or elegit and a
peremptory writ of mandamus shall be granted without delay for
him or them for whom, judgment shall be given as might have been
if such return had been adjudged insufficient and in case judgment
shall be given for the person or persons making such return to such
writ he or they shall recover his or their costs of suit to be levied in '
manner aforesaid.

38. Provided always that if any damages shall be recovered by
virtue of this Act against any such person or persons making such
return to such writ as aforesaid he or they shall not be liable to be
sued in any other action or suit for the making such return any
law usage or custom to the contrary thereof in anywise notwith-
standing.

39. And whereas writs of mandamus are sometimes issued to
officers and other persons commanding them to admit to offices or
do or perform other matters in respect whereof the persons to whom
such writs are direeted claim no right or interest or whose functions
are merely ministerial in relation to such offices or matters and it
may be proper that such officers and persons should in certain
cases be protected against the payment of damages or costs to which
they may otherwise become liable Be it therefore enacted

That it shall be lawful for the court to which application may
be made for any writ of mandamus if such court shall see fit so to
do to make rules and orders calling not only upon the person to
whom such writ may be required to issue but also all and every
other person having or claiming any right or interest in or to the
matter of such writ to show cause against the issuing of such writ
and payment of costs of the application and upon the appearance
of such other person in compliance with such rules or in default
of appearance after service thereof to exercise all such powers and
authorities and make all such rules and orders applicable to the
case as are or may be given or mentioned by or in this or any Act
for giving relief against adverse claims made upon persons having
no interest in the subject of such claims

Provided always that the return to be made to any such writ
and issues joined in fact or in law upon any traverse thereof or
upon any demurrer shall be made and joined by and in the name
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Interdict Act of 1867 (Queensland, adopted).

of the person to whom such writ shall be directed but nevertheless
the same shall and may if the court shall think fit so to direct be
expressed to be made and joined on the behalf of such other person
as may be mentioned in such rules and in that case such other
person shall be permitted to frame the return and to conduct the
subsequent proceedings at his own expense and in such case if any
judgment shall be given for or against the party suing such writ
such judgment shall be given against or for the person or persons
on whose behalf the return shall be expressed to be made and who
shall have the like remedy for the recovery of costs and enforcing
the judgment as the person to whom the writ shall have been
directed might and would otherwise have had.

40. In case the return to any such writ shall in pursuance of
the authority given by this Act be expressed to be made on behalf
of any other person as aforesaid the further proceedings on such
writ shall not abate or be discontinued by the death or resignation
of or removal from office of the person having made such return
but the same shall and may be continued and carried on in the name
of such person and if a peremptory writ shall be awarded the same
shall and may be directed to any sueccessor in office or right to such
person.

41. In all cases of application for any writ of mandamus what-
soever the costs of such application whether the writ shall be granted
or refused and also the costs of the writ if the same shall be issued
and obeyed shall be in the discretion of the court and the court
is hereby authorised to order and direet by whom and to whom
the same shall be paid.

42. Upon application by motion for any writ of mandamus the
rule may in all cases be absolute in the first instance if the court
shall think fit and the writ may bear teste on the day of its issuing
and may be made returnable forthwith whether in term or in vaca-
tion but time may be allowed to return it by the court or a judge
either with or without terms.

43. The several enactments contained herein relating to the
return to writs of mandamus and the proceedings on such returns
and to the recovery of damages and costs shall be and the same are
hereby extended and made applicable to all other writs of man-
damus and the proceedings thereon.

« -
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AcTION FOR MANDAMUS.

44. The plaintiff in any action in the Supreme Court except

. replevin and ejectment may indorse upon the writ and copy to be

served a notice that the plaintiff intends to claim a writ of man-
damus and the plaintiff may thereupon claim in the declaration
either together with any other demand which may now be enforced
in such action or separately a writ of mandamus commanding the
defendant to fulfil any duty in the fulfilment of which the plaintiff
is personally interested.

45. The declaration in such action shall set forth sufficient
grounds upon which such claim is founded and shall set forth that
the plaintiff is personally interested therein and that he sustains
or may sustain damage by the non-performance of such duty and
that performance thereof has been demanded by him and refused
or neglected.

46. The pleadings and other proceedings in any action in which
a writ of mandamus is claimed shall be the same in all respects as
nearly as may be and costs shall be recoverable by either party as
in an ordinary action for the recovery of damages.

47. In case judgment shall be given to the plaintiff that a
mandamus do issue it shall be lawful for the court if it shall see fit
besides issuing execution in the ordinary way for the costs and
damages also to issue a peremptory writ of mandamus to the
defendant commanding him forthwith to perform the duty to be
enforced.

48. The writ need not recite the declaration or other proceedings
or the matter therein stated but shall simply command the per-
formance of the duty and in other respects shall be in the form of

‘an’ ordinary writ of execution except that it shall be direeted to

the party and not to the sheriff and may be issued in term or
vacation and returnable forthwith and no return thereto except that
of compliance shall be allowed but time to return it may upon
sufficient grounds be allowed by, the court or a judge either with or
without terms.

49. The writ of mandamus so issued as aforesaid shall have the
same.force and effect as a peremptory writ of mandamus and in case
of disobedience may be enforced by attachment.

50. The court may upon application by the plaintiff besides or
instead of proceeding against the disobedient party by attachment
direct that the act required to be done may be done by the plaintiff
or some other person appointed by the court at the expense of the
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"defendant and upon the act being done the amount of such expense

may be ascertained by the court either by writ of inguiry or
reference to the prothonotary as the court or a judge may order
and the court may order payment of the amount of such expenses
and costs and enforce payment thereof by execution.

51. Nothing herein contained shall take away the jurisdiction
of the Supreme Court to grant writs of mandamus nor shall any
writ of mandamus issued out of that court be invalid by reason
of the right of the prosecutor to proceed by action for mandamus
under this Aet.

INJUNCTION.

52. In all eases of breach of contract or other injury where the
party injured is entitled to maintain and has brought an action
he may in like case and manner as hereinbefore provided with
respect to mandamus claim a writ of injunction against the repeti-
tion or continuance of such breach of contract or other injury or
the committal of any breach of contract or injury of a like kind
arising out of the said contract or relating to the same property
or right and he may also in the same action include a claim for
damages or other redress.

53. The writ of summons in such action shall be in the same
form as the writ of summons in any personal action but on every
such writ and copy thereof there shall be indorsed a notice that in
default of appearance the plaintiff may besides proceeding to

judgment and execution for damages and costs apply for and

obtain a writ of injunetion.

54. The proceedings in such action shall be the same as nearly
as may be and subject to the like control as the proceedings in an
action to obtain a mandamus under the provisions hereinbefore
eontained and in such action judgment may be given that the writ
of injunction do or do not issue as justice may require and in
case of disobedience such writ of injunction may be enforced by
attachment by the court or where such court shall not be sitting
by a judge.

55. It shall be lawful for the plaintiff at any time after the
commencement of the action and whether before or after judgment
to apply ex parte to the court or a judge for a writ of injunction
to restrain the defendant in such action from the repetition or
continuance of the wrongful act or breach of contract eomplained
of or the ecommittal of any breach of contract or injury of a like
kind arising out of the same contract or relating to the same
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property or right and such writ may be granted or denied by the
court or judge upon such terms as to the duration of the writ
keeping an account giving security or otherwise as to such court or
judge shall seem reasonable and just and in case of disobedience
such writ may be enforced by attachment by the court or out of
term by a judge

Provided always that an order for a writ of injunction made
by a judge or any writ issued by virtue thereof may be discharged
or varied or set aside by the court on application made thereto by
any party dissatisfied with such order.

56. Writs of injunetion against a corporation may be enforced
either by attachment against the directors or other officers thereof
as in the case of a mandamus or by writ of sequestration against
their property and effects fo be issued in such form and tested and
returnable in like manner as writs of execution and to be proceeded
upon and executed in like manner as writs of sequestration issuing
out of the Court of Chancery.

MANDAMUS AND INJUNCTION.

57. In all cases in which a writ of mandamus or of injunction is
issued under the provisions of the Interdict Act for the time being
such writ shall unless otherwise ordered by the court or a judge in
addition to the matter directed to be inserted therein command the
defendant to pay to the plaintiff the costs of preparing issuing and
serving such writ and payment of such costs may be enforced in the
same manner as costs payable under a rule of court are now by law .
enforceable.

13
Quo WARRANTO.

58. From and after the commencement of this Act in case any
person or persons shall-usurp intrude into or unlawfully hold and
execute any offices or franchises it shall and may be lawful to and
for the proper officer with the leave of the Supreme Court to exhibit
one or more information or informations in the nature of a quo
warranto at the relation of any person or persons desiring to sue
or prosecute the same and who shall be mentioned in such informa-
tion or informations to be the relator or relators against such person
or persons so usurping intruding into or unlawfully holding and
executing any of the said offices or franchises and to proceed
therein in such manner as is usual in cases of information in the
nature of a quo warranto and if it shall appear to the court that
the several rights of divers persons to the said offices or franchises
may properly be determined on one information it shall and may
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be lawful for the court to give leave to exhibit one such information
against several persons in order to try their respective rights to
such offices or franchises and such person or persons against whom
such information or informations in the nature of a quo warranto
shall be sued or prosecuted shall appear and plead as of the same
term or sessions in which the said information or informations shall
be filed unless the court where such information shall be filed shall
give further time to such person or persons against whom such
information shall be exhibited to plead and such person or persons
who shall sue or prosecute such information or informations in the
nature of a quo warranto shall proceed thereupon with the most
convenient speed that may be any law or usage to the contrary
thereof in anywise notwithstanding.

59. In case any person or persons against whom any information
or informations in the nature of a quo warranto shall in any of the
said cases be exhibited in the Supreme Court shall be found or
adjudged guilty of an usurpation or intrusion into or unlawfully
holding and executing any of the said offices or franchises it shall
and may be lawful to and for the said Supreme Court as well to
give judgment of ouster against such person or persons of and
from any of the said offices or franchises as to fine such person or
persons respectively for his or their usurping intruding into or
unlawfully holding and executing any of the said offices or fran-
chises and also it shall and may be lawful to and for the said court
to give judgment that the relator or relators in such information
named shall recover his or their costs of such prosecution and if
judgment shall be given for the defendant or defendants in such
information he or they for whom such judgment shall be given
shall recover his or their costs therein expended against such relator
or relators such costs to be levied in manner aforesaid.

PROHIBITION. .

60. It shall not be necessary to file a suggestion on any appli-
cation for a writ of prohibition but such application may be made
on affidavits only and in case the party applying shall be directed
to declare in prohibition before writ issued such declaration shall
be expressed to be on behalf of such party only and not as
heretofore on the behalf of the party and of Her Majesty and
shall contain and set forth in a concise manner so much only of
the proceeding in the court below as may be necessary to show the
ground of the application without alleging the delivery of a writ
or any contempt and shall conclude by praying that a writ of
prohibition may issue to which declaration the party defendant
may demur or plead such matters by way of traverse or otherwise
as may be proper to show that the writ ought not to issue and
conelude by praying that such writ may not issue and judgment
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223,
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COURTS—

shall be given that the writ of prohibition do or do not issue as
justice may require and the party in whose favour judgment shall
be given whether on nonsuit verdict demurrer or otherwise shall
be entitled to the costs attending the application and subsequent
proceedings and have judgment to recover the same and in case a
verdict shall be given for the party plaintiff in such declaration
it shall be lawful for the jury to assess damages for which judgment
shall also be given but such assessment shall not be necessary to
entitle the plaintiff to costs.

GENERAL PROVISION.

61. The provisions of the Pleading and Common Law Practice
and Process Acts of 1867 and of this Act so far as they are
applicable shall apply to the pleadings and proceedings upon a -
prerogative or other writ of mandamus or for an injunction quo
warranto or prohibition. '

Powgrs oF THE COURT.

62. It shall be lawful for the judges of the Supreme Court or
a majority of them of whom the Chief Justice shall be one from
time to time to make all such general rules and orders®’ for the
effectual execution of this Act and of the intention and object
hereof and for fixing the costs to be allowed for and in respect of
the matters herein contained and the performance thereof and for
apportioning the costs of issues and also for altering the number
of days by this Act limited for the return of any writ or for the
doing of anything by this Aet preseribed or authorised to be done
and substituting other days for the same as in their judgment shall
be necessary or proper

Provided that nothing herein contained shall be construed to
restrain the authority or limit the jurisdiction of the said court or
the judges thereof to make rules or orders or otherwise to regulate
and dispose of the business therein.

63. Such new or altered writs and forms of proceedings may be
issued entered and taken as may by the judges of the Supreme
Court or a majority of them of whom the Chief Justice shall be
one be deemed necessary or expedient for giving effect to the
provisions hereinbefore contained and in such forms as the judges

(3) The Oommon Lew Pleading Act of 1867 (Queensland) and the Common Law
Process Act of 1867 (Queensland) have not been expressly adopted as a law of the
Territory by any Ordinance of the Territory of Papua. Sections 20-22 inclusive of
the Common Law Practice Act of 1867 have been adopted by the Territory of Papua,
and are printed below, title JUDGMENTS (RECIPROCAL ENFORCEMENT).

(4) No rules and orders were made in Queensland before the adoption of the

Interdict Act of 1867 and no rules and orders have been made in the Territory since
its adoption.
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of such court or such majority of them shall from time to time
think fit to order and such writs and proceedings shall be acted
upon and enforced in such and the same manner as writs and

proceedings of the said court are now acted upon and enforced or °

as near thereto as the circumstances of the case will admit and any
existing writ or proceeding the form of which shall be in any
manner altered in pursuance of this Aect shall nevertheless be of
the same force and virtue as if no alteration had been made therein
except as far as the effect thereof may be varied by this Act.

COMMENCEMENT AND SHORT TITLE.

64. This Act shall commence on the thirty-first day of December
one thousand eight hundred and sixty-seven and may be referred
to as the ““‘Interdict Act of 1867.77(V

(1) See footnote (1) printed on p. 585.
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