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Amended Opinion”
BENNARDO, Associate Justioe,

191} In s Judgment, the Teial Division found !“'lm‘&-l’*arty Defendants
" Hestre Kanal and Victoria N, Kanai Tiable 1o Plaintifi Mutou Shizushi for
$1,000,000 plus interest, costs, and fees previoushy awarded under a Judgment

¥ Pursuant fo this Cowrt’s Order en Appellants’ Petition for Rebenring, this Amendod Opinion
roaplaces The origingl apinion in tds matier sued on Ouinber 28, 2022,
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from Qetober 21, 2003, This lability stemmed from a promdssory note glven
to Shizushi and signed by Jackson M, Menry, The foeus of the dispute was
whether Henry had executed the promissory note as an agerd of Kanal,

1% 2] The Trial Divigion alse found Kanai liable for breach of contract to
Henry for $30,643 (phus preojudgment interest) for unpaid commissions owed
under 8 Land Brokerage & Conmission Agresment, The Tiial Division further
ordered Kanai to pay $10,000 in punttive damages to Hemry plus attorney fees
il expensos.

(8 3] O appeal, Appellants raise eipht sepurate grounds for appeal from
that judgment. Most claim defiects o the Trial Division's judgment regarding
the 1 million promissory note. We have carelully considered ench in tumn,
reviewing lepal determinations de nove and factual determinations for clesr
erior, &g, Koror State Pub. Lands Auth. v Rengit], 2022 Palau 11 48 We
AFFIRM the Trial Pivision's Judgment and Deeision with repard to seven of
the eight appeated questions, ind we REVERSE the Trial Division’s Judgment
and Decision with regard 1o the appesled question relating o the Land
Brokerage & Commission Agreemant,

[ 41 In rendering #s judgment, the Tdal Division found Besure Kanai’s
testimony lackinig in eredibility. Trind Division’s Decision and Orders, Civ, Act.
No. 09-072, at 28 (Oot, 26, 2021 Thus, where conflicts arose, the Trial
Division ereditod Menry™s testimony rather than Kanai’s testimony, Due o the
many polts of conflict, the Trial Division observed that <[ty case trns in
large part o the Cowrt’s determination of wiich witness is credible in owder to
determine what was agreed (o by the parties, what was said, what agreements
ware mide orally and whitt was memeriatized in writing.” &7 at 28,

[ 31 On appeal, we agree in large part with Heney's ohservation that much
of the Appellants’ arguments are grounded in challenges to the Trial Division's
cresdibility determinations, Appellee’s Response Briel at 10 (May 4, 2022), As

Coweve stated helore, we nre not well positioned fo lest the eredibility of o

witneases and will not set agide o pial cotrl's credibility determitiation absent
aft extraordinary clrcomstance. See, eg., Telunpalk ra KoawKlai Clan v
Rengulbai, 2022 Palau 16 44 4-5. With that in mind, from our appellate parch
we {ind nothing in the record that would support us everturning the Trial
Division™s ¢redibility determinations,
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{4 6] We do not mesn to suggest that the entirety of the appeal is rosalved
on credibility determinations. T4 is nol, But onee the Trial Division’s credibility
determinations are upheld, little room remains for the Appellants to
demonstrate reversiblo srror. As 1o s other legal snd fictunl determinations
regurding the promissory note, we are persuaded by the Trinl Division's
repsoning, With the one exception explalned below, we see Hitle need o rehash
the Triul Division’s reasoning.

1% 71 The issue that deserves further consideration s the appeud of the Trinl
Division’s judgment i favor of Denry for breach of contract of the Land
Brokernge & Commission Agrcoment. This Agreement was executed by Kanal
A% the landowner and by Heory, George Kebekol Alfonso, and Masaichi
Eiiterngel, The Agreement specified that Kanal would pay o conmission of
0% of the lease purchase price to Summit Really upon the successful
brokerage of 8 Y9-year lease of the property 10 o qualified lesses, Later, when
the funds were betng disbursed, Kanad and Henry 2igred an “Instruetion o
Eserow” to the escrow agent to distribate 6.5% of the purchase price as
commission 1o "Iaekson M. Hemry of Summit Realty.” Heney received $97,300
pursuent to the instruction to esctow. Upon receiving this money, Henry paid
a portion to Alfonso and to Btitemgel,

[% 8] Along with Hemy, Alfonso and Edempgel padicipated for a tme in
the ltigation below as thivd-party plaintiffs. The breach of contract claim was
premised on an argument that Kanai underpaid his commission fo Henry,
Alfonso, and Ftiternge! by paying only 6.5% of the purchase price rather than
the 10% tn the Land Brokerage & Commission Agreement, Acgording o the
Trial Division, at some poinl Alfonse and Biterngel ceased o appear of
partivipate 1n the litigation, Henry continued to press the undor-payment of
commission elabm after Alfongo and Yitherngel dropped out of the Htigation.
Kanai arpued that the instrugtions 1o Bsorow amended the amount of
commission due under fhe Brokerage & Commission Agreement. Inn the

 alternative, Kanad arpued that Heory had been fally compensated and bad.on......

standing to press Alfonso and Etilerigel’s claims for them,

1% %1 The Trial Division found that Henry had no aotherity 1o amend the
commission rate on behalf of Allfbnso and Etiterngel; thus, the 10% rate
resained pavable becayse Alfonso and Etiternged did not sign the mstrugtions
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to eserow. Trial Divistons Decision and Orders, ut 21. Moreover, approaching
the issne ag one of foresceability, the Trial Division found that Henry's
payrents 1o Alfonso and Etiterngel were a foresesable consequence of Kanai
fot paying hem any commission. 44, at 22, Thus, Kanal wus lable to Henry
for the balance of the wnpaid commisgion, fd

[Y10] The record does nol clearly disclose the relationship of Henry,
Alfonso, and Rtiterngel. The Land Brokerage & Commission ngreement did
ot specity o separate commission perceniage Tor Menary, Alfonso, und
Etiterngel, Rother, it simply stated a toial cominission amount of 10%,
Moreover, the ultimate commission paymest was made 1o ene of the thee,
presvimably with the expectation that it would be divided appropriately among
the three. This has all the losks of o partnership. I it was a partnership, then
Henry could press the legal elaim on behall’ of the partnership even i Alfonso
and Etiterngel ceased participating in the Rtigation, Howewer, if it was a
purtnership, Honry's acgitiescence o a 6,5% commisslon 1o the instrugtions (o
gserow would also bind the partneeship, Approaching the rio ag g partnership
leads to (he conelugion that the conunission, as amended 1o 6.5%, was fully
discharged by the puyment of $97,500 to Henry,

[4 117 1f the trio was not a parinership and each sipned the Land Brokerage
& Commission agreement a8 separate individuals, then Kanai should have paid
eich separately. Thut is how the Trial Division interpreted the situation. 1 that
wus the ease, then the Trlal Division was correct that Heory's signature on the
inslructions 10 esorow would not bind Alfonso and Eiterngel to a lower
commission amount. However, i the tio reilly were operating ns separate
individuals, we do oot find it foreseeable that a payment 1o one of the three
would be shaved with the other fwo. Foresceability that the $97,500 payment
to Henry would be shared with Alfonso and Etiterngel only makes sense if the
three were partners. Under & non-partieship theory, Kanad overpaid Henry and
underpaid Alfonso and Etiterngel, 1f that is the case, Kanai should have

foreseen Alfonse and Bilterngel 1o come o collect their share, In aetuality, ...

Henry—the one who was overcompensated wnder this theoty of analysis—
camg to colleet for the other two. I the thres were not partners, we do not agree
that 1t was foresedible that Henry would pass along a portion of s payment
to Aftonso and Biitemgel,
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1% 12] As stated eavlier, the move likely scenario Is that Henry, Alfonso, and
Htiterngel were operating a4 pariners. We need not determine this, bowever, |
because sither way it was etror Tor the Trial Division to award Henry damages
for any unpaid commission. Either Henry agreed to amend the commission rate
to 6.5% on behall of the partnesship or the three are not partners and Henry
lieks the ability {0 press Altonso and Etiterngel's clains lor them, We therefore
REVERSE the Trial Division's Decision and Judgment with repard to
Appellais® lnbility Tor $50.643 of unpaid commisslons, which totals
FETOTO5.47 alter the caloulation of pre-judgment intereat. Tn all other respects,
the Trial Division's Judgment is ATFIRMED,'

S0 ORDERED, this 29ih day of Deceniber, 2022,

Dot 12, ffwé

DANIEL R, FOLEY
Aszociate Justice

ACEXANTRD ©, CASTRO
Assovinte fastice

705%“?;“_ ?‘z W"@:’}M -
KEVIN BENNARDO
N _m_gﬁgafssggzim -;.l'u:si;icem

bW s ne need o disturb the Trinl Division’s award of punitive damapges, which was based
on i cumulition of what the Trial Divislon found to he “outrageous buhavier” by the
Appellangs, Ses Tekal Division's Deciston and Ordess, i 22.24,
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