
IN THE 
SUPREME COURT OIl' THltH.EJlllBLIC OIr l'ALAl:J: ., 

APPELLATII: lllVlSION ' 

BESlJRE KANA I lind VICTOIUA N. KANAI, 

ApPillhmlS, 

v. 

JACKSON M. HENRY, 
Al'pIIIl¢'f!, 

Cite as: 2022 Palau 28 
Civil Am)tlaJ No. 21·021 

Appeal f!'Oll! (!lvll Action No, 09"072 

Inn 

SIegfried B. Nakrunufa 
AIH~oli Nixon 

BEFORE: AIJ1XANI)RO C. (;I'\STRO, AS$o\ii~11; ,fu$tice 
I)ANIEL R, FOLEY, Assooillte Justice 
KJ~VLN BENNARll0, Allsociatc Justice 

Appeal ti'On1 the Tl'ial Division, the Honot'able Kalhlcilll M. SIIUi, I'tilSldii12 JUS.l.ice, ptilaidillg. 

Amelldl.ld Opinion' 

,,[ I J In it!! Judgmcnt, the TI'ial Divisioll tbulld 'nl.1rd'Pal'ty DefendMts 
Besure:KiilUii !llld Victorl!l N. [':'anaITiabfc"toPlwiiiIi'fiVlutouShIZusl;ifor 
:n,ooo,O(J(J plua interest, costs, and fees prlllviotlsly awarded under a Judgment 

• l'UfSUUllt to ih!s Coult'a OJ'(j~I' IlII App"llflllls' l'eliLi()u lor RJ)Il'lJIi'lf\!}, thl. AllltllldM Oplnlllil 
1'0pluL1lii Ill" "rl~imil "pinion in tlIi, InUUIlY i,~ued "11 October 28, 202:2. 
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Ktmal v, /1rmry, 2022 Plllan , -

from October' 21, 201:1, Ihi,., lillbilit), stemmed ii'om a jll't,llliasol'Y lIote given 
to Shiztlshi !!ud signed by .Tael~~l!n M,I !~!lry, Th~ fO~lIs of the dispute was 
wh.:lhef Hl:'m)' hud executed the jll'OmiSsOl'Y !lot.;; a~ an IIl;!llnl () f Kautli. 

I~r 2] The Trial Divl~iol\ llbn found K!lIl!li liable lor breoob of contract to 
Henry 1'01' $50,()43 (I,lll~ !i1'e-Jlldgment interest) tbr unpaid commission8 owed 
ul1der a Lmld BI:okllragt: &; C\)mml~~h!l1 A~lrf;lemenl, rh<l Trial Divisitll1 further 
ordered Kan!!i to pay $10,000 ill. puuiH ve d~m!l1:l1'l9 to Hellry pillS mttomcy fees 
und CKpcn8CS. 

[,3] On al)[)l;Ial, App¢lhlmll n1i~c eight ~epnmtl: g]'()ullds lor appeal from 
Ibnt judgment.. Mo~t claim. del'\lcts In 111e Td!i.l f)lvisJoll's judgment regmtfing 
the $1 million 1)I'omiRsmy Itote. \\'lil h!i.ve c(II'ei'l,lly (;()n~idcrl:d ench in turn, 
r~viewillg legal det<ll'minatiolls de novo and factual d"t"rn:linat!(ms fbI' eh~III.· 
errol', E,g" KomI' ,',~l1tll Pub. Lands Ai/til. Ii. Renlt.tll, 2022 Palau 11 '8, We 
APflUtM the'I'rilll Division's Judgment and Decision with rcgal'd to !!even of 
the ~i8ht ~~!1p¢~I~d que~r.iolls, lind we RlWERSIE the Trill! Division's Judgmcnt 
and Dl'lci~I()t1 with f@Q1l1'(1 10 th~ llpp~!lledtlllr:2!ioll refuting tD the Land 
Bl'llkeragc & Cormnl~!\iot'l AQt~)l;'lm"mt 

[14] Jl\ Nndllring lis .ludgnnml, the Trial Division round Bestll'C Konru'a 
les\im(lllY bl(:klI'l8in ()redlblliry. hiLll Division's D,'Xlisilln £tile! Orders, Civ. Act. 
No. 09·012, "I 29 (Oct. 26, 2021), Thus, where COl1t1icts !lrOSe, the Trill! 
Diviahm credited HemJl'~ te~tlm()I\y 1'lIlhel' ihlln 1(!I;).ai's !e~I;i.mllny, Out: tl) the 
lU!llly points of C<111tlict, tim Trial Divl~i(l!l (lb$c)'ved that "[t]hl.~ ea~e MilS in 
large part 011 the Comt's determination of which wltl1ell~ 19 eNdlhlc ill ol~ler to 
d~telmine what W!18 agreed to by the parties, what was saId, what agl'llelllellts 
werl.' mild\: Ilmlly Md whal wns memorialized ill writing." Id. <1t 28. 

~ 5] On apl)eal, we a8:t'ce in lai'se 1'1l1·t with Henry's ,)b~e!'vatlon that much 
oflhll AppellMts' nrguments rue grolUldcd ill e1lilllcnges to the Tfinl Division '8 
CTl.'dibility determimltions. ApPl.'llee's Response Brief !It 10 (May 4, 2(22), As 
w,;,'ve ~tated h~fm·lj!, .. \~m:il.J!QL wcllp~l~hiQIl\1dJ() II;!~Uhl: Iir~dibi.lil~ .... uL 
wjtnes~(1j~ and wJil not set aside a itlal c()\.lrt'$ ct~dibiHlY determinatloll ab~,mt 
au eexlraol'dil1!lI'Y c.ireulilstance. S'e", e.g., 1);hmgalk rl) K""'I/Kl,!i Clall 1'. 

Ri3flgulbal, 2022 Palau ]6 mr 4-5. With thaI in mind, from our appellate perch 
we fll1d nllthing ill the record thnt would 8UppOIi: us Ilveli:l1l'1ling the Trial 
Divisilll1's credibility determinations. 
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[~ 6] W¢ do not !1l<l!l11 to suggest thllt the entirety of (hI) ap]l",all" "'!3ulved 
011 credibility det(lI'm!i)lltlO~I",. It I~ !l(tl. Bllt once the Trilll Division's credibility 
t1etCl1l1illlltjOI1S IIfC upheld, IHtI~ !'\I(m, rt;!!lialn~ HJf thc Appdllll1ta t() 

de!1lollstmte l'tWIlI'sible ",I'm!" As 10 Hi} other legnllllld fnolml] determll1l1tions 
n:gtlrding tllll pmmissOl'Y Illlte, we cu'e perslllldlld by the Trilll Divisl.ol1'1> 
rt~t\stll1!llg, With the olle exception eXI~lall1ed 11elow, We: sl;le HIlle llel;ld to relmsh 
Ihlb Trilll Division's reasoning. 

nl7] 'nlC i$s\JI\ tbat d(1)f,I1)I'II!lS flmher cun~id,~mHon 1$ the tlpp~!lll)f the Trilll 
Divisiol1'a judgment ill illV(JI' of lIeat')' for bre.u:h of cm',!!"!!!!)! of the LWld 
Hwk~ruge &. Cmruuission Agreement This Agl'eemeflt WilS executed by Kana! 
;!.~ the: Itl!1dowm:r and by Henry, Gcorge Kebekoi Alfonso, lind Masaich! 
Etltlilrngtll, The AljIreement spccifi,\d Ihllt Kallll! would pay II COllllllissioll of 
10% of the h:llst; purcbus~' prioe Itl Summit Reutty uptln the slIccessful 
bmkel'age tlfl~ 99·y@111' JellS", of (h¢ pn)pcrty II) II qutlUfied les8~, Luter, when 
the funds W~I'" beill!! disbilrsl!d, KamLi lind Hem,)' ~l¥ned an "hl~Il.'ucllonto 
Escrow" to the escrow IIgent to distribute 6.5'M, of Illc pUI'chase price 11$ 
commi!k~ion to "Jackson M. Henry of Summit Realty." Hcmy l'cceived $97,500 
PUl'SUElllt to the instruction to escrow. OpOI1 I'l::reiving this money, Hell!'Y paid 
II portloll to AUbllSO Imt1 to Etitel1lgel, 

[~ 8] Along with H¢1'II'Y, AlJhnso and J~thL;\l'l1gel ~1!I('tic!p!ltcd fbi' ;) Umc In 
the litigation below as thh'd-party plailltiff~. The bl!Glach 01' contl'llet claim was 
pr¢mi~ed Oil Llll tlrgl1lnent thnt Km1l!i undcl'pnid his commission to Henry, 
Alfbnw. lind Elitcrngel by p<IYlng only 6S~1o of the purchase price rllther IIUII1 
the 10% in the Llmd Brokcmge <'Ii;, C()mmi~liion A!j;I'l:Iem,mt. ACl'Otding tQ tbe 
'f1'lal Dlvishm, !I! some pojllt AlIhn$(I 'knd n,itl;mgeJ cea$ed to appe!ll' 01' 
parlieipElte Iii [he lItlgntion. Heory continued 1(1 pi.'ll$~ the utldef-rl!lymellt 01' 
cOll'ul1i'l~I(m dilill! fkfter Altl)l)~(l Md EtH~rlil~$1 dr(ll'!,@(l out (If the litigation. 
Kallai ensued that the 11l,~tt'ucti()nR to Esct'oW !lfilCllrl"d thl! amount of 
commission due utlder the Bmkel'ill1,C & Commission Agr~cment III the 
. lllll)!lllltiyc, .KnnnL!irgu!ld~jll!lUI!:'IJ~y,h!ld.be\'lll. fnlly()omp(lllsfltecimltthmi..llo 
$IMdlns \0 pre:!:! Alforu;() lind Eliterlt/il(!I'~clllims for th¢l!\, 

1'19) The Trilll Division found that Henry hud no lluthority to IImelld the 
commission rute 011 bclullf of AUonao mld Etiternge1; thus, the 10% nile 

r<!mal.t1ed plI),uble beCIIl1!ie Alfim$o l1ud EtilemgeJ dId flot. si/ilT! Ih~ in:ilnlli!ions 
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ttl CSCI'OW. T!'iill Di vl~!on 's l)~:tliliion !Inti Orders, at 21. MOl'(l(Wet', approit¢hinl! 
til", i~sut' !IS OI1C of fOl'l.lsecability, th~ TrillJ Division fbul1u that Hellt)"s 
paY!ll.mis to Alfonso and Etilcl'llgel were iii. f()t'IlSeellblc ci)nsequ~'nce (If Kan!!i 
1101 ptiyln!l Ihem lilly c(lmmis@ion. fa at 22, Thus, Krumi Wi!$ Huble l(l Henry 
f(), tht: bllll!l1~t: (If 11Ie ullpaid cOlllmisslorl. hi 

['110] The recOI'd doe~ not cl"lIrly disclo~e the relutiollship of HeIll'Y, 
AlfolliID. IIlld Elitomgel. The Land Brokertlg..: & Commis$ion <lgrccmenl did 
H(lt spcdfY It separute c,ommission ()et'Cel'!iftg!l 1'01' Ihmx)" Alfonso. tlnd 
Etitcrngel. Ralher, it simply stilted a total emntl'lI~8it)jt atrlolltJt (i1' 10%, 
Mf)l'c<:wer, I.h.: IIhimutc C()mmi8Sion payment wa~ made to one of I,htl l.hrt:\~, 

11~)J\lmllbly with the expectutiol1 that it would be divided !lPlll'tll'I'iately Al'f1ong 
the tlwee. ThlR has 1111 the look~ of It pnrtllcrshi p. If it wus !l partllership, then 
Hcury could 1'!!'e~8Ilic lel,!!lI,}I!lim Oil hlilhulf of Ihc partni:n,hip even if Alfonso 
and Btitel'ngol eCli\sC\d 11articil'a!iJlij in the titiitllil)l1, Howey!:'!', if it W!lS U 
p!lrtncl'ship, Henry's ucqllieSCtl.lltl(lln a (i,S% cl)J1Hni$~If)n In tl!l;j ll\~tnl,)ti()!l~ 10 
~Sc!'Ow would ml~o bil1d the pllrlnel'aliip, Approaching the trio aa a pa;'tnl'lr~hlp 
leads to the conclu~ion that the 1:0111111153iol1. as Ilmended to 6.5%, was fully 
di$eh!!rg.ed by thl! payment ofiN7,500 to Hem),. 

['1 1111£'the 1110 was not !ll)!lt1:t1el'~hip Jlnd each sig,ned th(~ Land BI'(lk(!cr~l!e 
& Commissiollagl'cel1lent as separate individuals, then Krumi should have t)ald 
t:!lch sepllmiely, Thut is how the Trial Division inmrpreted the situation. Ifthat 
waS Ihe ,\iI~e, illen the Trill! DiviSion Will! correct that Henry's signa!mc on the 
hl$Lr\!\Jtion~ to $£!Ii.rOw would !lot bind Alfbl1so lind Etitcmge1 to 1I IoV'i'C1' 
cOIllIt1I~sloll arl)ount. However, if the trio reully wert! opemtinij !IS ~I::par!lre 

individuals, W~ do !lot f'ltld it f()I'IJ8..:eahlc that !I 1'0>'11\1')1)1 j(, ,me (IC \.lie tlll'ce 
would be shared with the othel' two. }10fllsccabiHty thilt Ihe $97,5.00 payment 
to Henry would be shm'lld wilb Alfonso Ilnd Etitemgel only makes SO.fiSC if th\! 
ilU'tlCl werc pmtllers, Undcr !1non-plll1:ncl'ship thc:OI'Y, Kunai overpaid Henry alld 
underpaid AlforlsO Imd Etill,'Tl1gel. If that ia the CHile, Kmmi should ImYil 
fOl'ClSel'l11 Alfonso llild .litHljltr1l;1el J\l~\lmClJ~)~J:)U~!i!JhI'JL~b;ll'ljl, III lIotu~llly, 
HCl1l'y-thc one who wus (lvC:,I'compensated undel' this tliem'Y of analysis-­
CElme to col1ccl.fhl' the other two. If thtl t!lf(!{) wlIro not !)lll'tmll'S, we do !lot Ilgree 
Ihllt it W!l~ f()l'esc~uble thut Henry would pU~3 along El portion ofilia pllymcnt 
to AlfhlliID lind Etit11:l'llgeL 
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Kallal 1\ Henry, 2022 Palau_ 

r,r 12] As slllt~d carlier, the mOl'Li likely SCIl!)arl!) is Hili! He!'II:Y, Allonso, lind 
EtltLirugel wei'€! ol)l;!rlllln!~ Il~ partners, We need not detel'lnine th[~, h(lwev~r, . 
beclHlse citllCl' way it was et'r(,r I()r th\! Triiu Division to £IWt!l1l. Hemy damages 
for un)' unpaid commission. Either Helll)' agr~ed to <uncurl the commission rate 
to 6,5% 011 behalf of thill p!lI'blel'Sbl~' <JI.' the lhn:e un: not purtllers !lnd Henry 
lutks Ihl: ubility to press Alfonso Ilnd Etil .. wnglll's eildrM for dl(;~m, We thel'cflmJ 
Rll'NERSlt the 'rriul Divisioll's Decision and ,ludgtnlll1\ with reglll'd 10 
Appelll'lIlLs' linbili!y for $50.643 of 111l1)aid cotnmiS$iOli8, whlchIJ)h~l$ 

$110,705.47 a!\f;,\l' tbtjj (;ulclIilltion ofpl'~~j\ldgmcl1t interest III all otlle!' I'llspec!s, 
the Trial Di'\llslotJ'~ Jud!:lm¢tJl is Alt.lIIRMEI), I 

(/~df<,Frt 
DANIEL R, FOLEY:::""':., 
As!!ochliXl Justice 

fdr~'" Ito C, CASTRO 
Assodatc Justice 

ImNNARDO 
Assoch!ii\:' Ju~l1~le 

I Wtl s~i.i no need IXl dl~!Ul'b the 'frlul Division's awurd of pllnitlve <inmagu. whioh WIUI based 
on tl Clunlllnlil1ll of what th~ '1\-1.1 l)ivl~ltll\ fOlm\! 10 b¢ "(llm~g¢01!~ h"hllvlor" by th¢ 
Appellants, ,17,"" TI"al Dlvt.l\ll1'~ D(ICiaIO!! illld Ol'(J"rs, itI22·24, 
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