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Thie is an appesl againet conviction before the
High Court of the Western Pacific sitting ot Gigo, British
Solomon Islands Protectorate, on the 23rd Merch, 1966, on
7T, two charges, burglery end attempted rape respectively. The
’ \"\_\“_:‘ appellant was unrepresented at the trial and was without
» ) ; the assistance of counsel in the preparation of his notice
\ , of appeal. The appeal, which is sgainst conviction only and
. not ageinst sentence, has been brought on a ground which
is set out in these words in the Notice of Appeal i~
" It was John Kalo and Willian Henry Kuloni who
forced me to comuit these offences. I have been
punighed and they hove been let free. They should
3: gt:l.u:hod also beceuse it was them that made me
At the hearing of the sppeel this ground wes
expressly abandoned by counsgel end leave was sought to
adduce another ground in these terms i~

¥ That the learned trial Jjudge erred in lsw in not o

complying with section 244 of the Criminal |
Procedure Code, "

Leave was granted by the Court without objection from

Crown Counsel. J

Section 24y of the Criminsl Procedure Code 1961
for the British Solomon Islands Protectorate reads i

|
" 244, If the accused pleads "guilty" the plea |
gnu be rscorﬁod and he may be conviected )

ereon.,



The Record sets out very briefly what took place
before the lesrned triel Judge when the pléa was taken, -
It sppears in these words :=

" Charge explained to the accused: dJ.B.
Agcused when called upon to plead seya:
EIRST COUWNT: Oullty
SECOND COUNT: Ouilty
Court enters 2 plea of:
EIRST COUNT: Not CGuilty.
SECOND COUNT: Not Guilty., *

Counsel eontends that although the section makes
it mandatory for the triesl judge to record the ples, and
provides only that a conviction mgy be entered in esccordance
with the plea, yet the trial judge has no power to Pecord
& plea of guilty and immediately without further reference
to the accused to enter = plea of not guilty. The plea of
not guilty, in counsel's contention, ¢sn be entered only
under the provieions of section 245, which for the purposes of
this appeal limits the right of the Court o proceed to triel
only in the case of a plea of not guilty or of refusal or
inability to plead. Counsel contends that as the trial
Jjudge entered & plea of not guilty and proceeded to trial
after the sccused had entered an uneguiveal plea of guilty
the trial is & nuility snd the convictions following the
trisl must be guashed.

Counsel emphasiges that there is no evidence of
eny “"ambiguity" such ag that referred to by Lord Reading C.J.

in Rex v, Golathen (1915) 84 L.J.K.B. 758 at p. 759 =

" If there is sny ambiguity in the plea it
mst be treated as 2 plea of "not gullty"
and ma“mu mgt proceed in the ordinary
WEY »

Here in Counsel's submission there cen be no question of

ambiguity as the Record makes it clear that the learned ——

trial Judge had fully explained the nature of the charge
to the accused before he was celled upon to plead.

Counsel's argument has the merit of originality.
An appellate court is seldom ealled upon t© upset a
conviction on the ground that the trial Judge has lesned
too far in the direction of acting in what he considere to
be the best intereste of the accused, The action of the
trial jJudge in this case cannot be interpreted otherwise *




as a practical expression of the court's reluctance tw
conviet an accused person, who is without the benefit of
legel advice, of eny offence without being satisfied that
all the ingredients of that offence have been proved beyond
reasonable doubt.

In our view there is a duty c¢sst on the trial
Judge in caces where the accused person is unrepresented to
exercise the greatest vigilance with the objeet of ensuring
that before « plea of guilty is accepted the agcused pcrson
should fully comprehend exactly wshet that plea of guilty
involves., Ae was said by Lord Resding C.J. in Rex v.
Golathan (m) 2t Pe 799 je

* It is 2 well known principle that & man i

not %o be taken to have admitted that he has

committed en offence unless he pleads guilty

in plain, unambiguous and unmistakeable terme. "
To this statement of the law could properly be added that
not only should the plea be unambiguous but that it should
be given in full understending of all that it implies:
R, v. Vent (1936) 25 Cr. ap. R.55; R. v. Geiffiths (1932)

23 Cr. ap. R.153.

Although, perhaps regrettably, the learned trial
Jjudge in the mresent case had not set dowmn as & matter of

record the considerations he had in mind when, after he
received a plea of guilly, he entered the plea of not
_guilty, it is we think clear that he must have taken that
ection in what he considered to be the interests of the
accused, The depositions indicated that the accused, while
admitting the facts of the entry and of the attempted rape,
had put forwerd two excusee for his conduct: that he had
been foreced by two boye nened John and Henry to go and
comnit the acts complained of, and further that he had
committed these acts when under the influence of ligquor.

In certain circumstances either of these factors might
have amounted to a defence. Although these factors were

in the mind of the asccused he may well have felt when
pleading guilty that all he was admitting wes the entry into

the house and the attempted repe. We have no doubt that the }
learned trial Judge had this in mind when the ples was taken

and that he ceused & plea of not guilty to be entered in
feirness to the accused, eo that every opportunity should bt
given to the sccused to put forward the defences, if such
were available, arising from the excuses for his conduct
that he had slready made.



The obligations on the part of the Court in cases
of this character are stated in 10 Hals, 3rd Ed. p. 408,
para, 742 =
" Plea of guilty. A prisoner ies not to be
taken to admit an offence unless he pleads
guilty to it in unmistakesble terms with

appreciation of the essential elements of
th.a orfmc‘.‘..l.l.....O.QCCQOQC..Q‘IOOOO

In the casge of an undefended prisoner care
must be taken that he fully understandes the
elements of the crime to which he is plead-
ing guilty, especially if a good defence is
disclosed in the depositions. "

In the result we are satisfied that the learned
trial judge was acting in the best interests of the accused
when in the circumstances disclosed he refused to accept
2 plea of guilty end entered & plea of not guilty. We think
that the more usual and the preferable course would have
been for the learned judge to explain to the accused the
considerations he had in mind and to invite him to alter
hig plea to "not guilty"; but we are entirely satisfied

'  : that no miscarriage of justice cccurred as 2 result of the

' course he adopted which may have been influenced by doubte
ag to the ability of the sccused fully to understand those
considerations.

For these reasons the sppeal against conviction
fails.

At the hearing of the appesal counsel for the
appellant raised the question of sentence and submitted
that though no formal notice of appeal against sentence
had been given this Court has an inherent power to vary
the sentence in appropriate cases., He strongly contended
that as the two offences in respect of which the appellant
was convicted really formed part of the one offence the
sentences should have been made concurrent and not consecutive
There may be merit in this contention; but the sppropriate
procedure laid down in the Court of Appeal Rules lNo. 2
1956, made under the Pacific Order in Council 1893, has not
been followed., No appeal against sentence has- been lodged.
No application has yet been made to this Court for leave
to appeal out of time. Consequently there is nothing before
us upon which we can act in the way of varying the sentences

imposed.
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For the reasons given the appesl against
convietion is dismissed.

<? : (j , Yoo Z(}g&v
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Suva,
13th June, 1966,




