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LUDBLRZ

tn 25th April, 1966, the appellant pleaded guilty
before the High Court of the western Facific at Honiara
%o charges of burglary end sinmple larceny, and vas sent-
enced to five years' inpricomment on the first charge and
three months' imprisonment on the second charge, the
sentences to be concurrent. This appeal is brought

‘againet sentence only and concerns the major charge, lio

argunent was addressed to us with regard to the sentence
inmposed for lareeny,.

it is clear that in passing sentence of five years'
inprisonment the learned trial jJudge took into account
the previcus convictione of the appellant and commented -

1t appears that accused is an incorrige-
ible house-bresicer and thief,"

in cur opinion if the previous convigctions, of which
dotaiie are given in the Record, were duly proved in
gvideonce and taken into account, the sentence of five
gears' impricconment would de a proper one and thie Court
é not ddsturd 1it.
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Counsel for the appellant contends however that
alleged previous convictions were not properiy befove




gach charge had beon entered the prosecutor stated the
facis surrounding the two offences in gquestion; and the
appellant thereupon adnitted that these facts had been
correctly stated.

The presecuting poelice officer then continued to
nake a statement as to the appellant’s personal circun~
stances and character, and put in vhet he referred to as
2 "schedule" of previous convictions, The copy of this
“schedule” whiech appears in the Record purports te be
signed by the "Officer in Charge Criminal Records” and
manates from the Criminal Reeords Offlce, C.I.D, Honiars;
that is to say, a police offlice,

It would appear fyom the Record that the statenent
was nade by the prosecuting officer from the floor of the
Court and the Certificate of Frevious Cenvictions wae
handed up to the trial Jjudge without being certified on
oath, It is poseible that sworn evidence was given by
the prosecutor to verify the liet of previous convietions
but this does not appéar on the Record before us, We
63 not entitled to speculate as to vhat may have heppened,
but must treat the matter as appears, on the face of it
in the Record,

Section 269 of the Criminal Procedure Code, 1961,
"4n force in the Britich Solomon Islands Protectorate
orovides te

“The court may, before sentence,
receive such evidence as it £is,
in order to inform itoeclf as to the
sentence proper %o be passed,”

In counsel's contention the important word in the seetion
is "evidence”, which must mean sworn evidenee either in
the form of a statement made on oath by the witness or
in the form of a list of previous convictions verified
upon cath. As that proeedure was not followed in this
case, counsel submits that the previous convietions should
not be teken into account in assessing sentence but that
the appellant should, for that reason, be treated as a

_ first offender.
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'\ Counsel for the respondent refers us to seetion 125
of the Criminal Procedure Code which reads ss follows t=




It is however to be noted that the certificate
attached to the list of previous cenvictions produced in
this case is signed by am officer of the C,I.D, Honlawa,
and not by the officer havins the custody of the records
of the Court or the officer in charge of the prisom in
whiich the sentences were served, In any event 1t does
not appear on the face of the Record that the certifying
ofticer holds either of the poats referred to in seotion

- 428,

Counsel for the respondent contends that the pros-
esutor had referred, in open Court, to the five previcus
convictions of the acoused for housebreaiking sad lareeny
mmd had seen the prosecutor hand the liet into the trial

Judge. Thereafter the appellent said that he wae calling

no witnesses for character and had nothing to say, Counsel
contends that the sppellant must be taken to have implicitly
ngeepted the accuracy of the statement made by the proseout- =

ing officer.

It does not however appear that the list of previous

gonvietions wes asctually shown to the appellant and there
is no record of his beling invited to confim or deny the
securasy of the liot tendered to the Court.

\ Section 227 of the Criminal Procedure Code provides
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mles of Court, the practice of the High Court of the
featern Pacific in ite eriminel Juriediotion shall be
assinilated as far ac clroumctences admit %o the gractice
of Her lajesty's High Court of Justice. In this regard
we prefor to the Fractioe Direction given by the Court of
Upiminal Appeal on 31st Jamuawy, 1955 and reported in
{1955) I A1l R.R. page 386, It ie not considerod nee-
proof of previcus convictions and the history of the
acoused, in full, it suffices to cay that in secordsnoe
, with that Direction a statement of previcus eonvictions
| sheuld not be handed to the Court or to defending counsel
|| until the officer producing it is swomn,

In this cese we find that the statement of previous
convietions was not verified upon oath; 1t was not
sertified under the hand of oither of the officers
empowered by section 125 of the Code #0 Lo certify; and
it wae not expreasly acinowledged by the acoused as
soprect,

T e )

in these ciroumstences we have no option but Lo
hold that the list of previous convictions was nod prop=
have becn taken into consideration when the sentence was
doternined, Accordingly we uphold counsel's contention
- that the appellant should be treated, for the purposes of
sentence on these convietions, as a firet offender,

We therefore guash the sentence of five years' im-
prisonment and pass sentence of two yesrs' ismpriscament in
ite place., This sentence of two yeors' ilmpriscoment will
date from the commencing date of the crginal sentence of
five years' imprisonment and will also run concurrently
with the sentence of three monthe' imprisonment imposed
for simple lapoeny,




