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Respondent
Date of Nearing: 20th June, 1969.

Delivery of Judgnents 71 Junes 1969.

No appearances for either party.

Gould, V.P. JUDGHENT

This 48 an appeal from & Judpment of the High Court
of the Western Pacific sitting at Auki delivered by the Chief
Justice of the Western Pacific on the 3rd December, 1968.

There were in fact eross actione which were heard
together. Mr. R.H. Gordon (the plaintiff) claimed an injunc-
tion to restrain Rusniara (the defendart) from planting coco-
nuts, planting gardens, removing tisber and living on the
plaintiff'es lond situate at Kwa and Borasu on the Malaita
island. The defendant claimed on behalf of himself and hic
line to be the owner of the lande in guestion.

When the case came on for hearing before the learned
Chief Juetice the perties appeared in person and at no time
have they had legal representation. On the appeal to this
Court both parties intimated that they did not wish to be
represented and accordingly no argument in any form has been
presented. In the Supreme Court the plaintiff gave evidence
of the trespass he relied upon, and as to his title to the lanis.
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ASs to the Borasu land he relied upon a Government lease for
99 years from the 1st December, 1915, which had been assigned
by the original lessee, the Malayta Company Ltd. to the
Fairymead Sugar Co. Ltd, and them by the latter to the plain-
tiff. As to the Kwa land the plaintiff held a conveyance
of the frechold from the Fairymead Suger Co, Itd. to himself
dated the 10th September, 1958, which is also the date of his
aseignment of the Borasu lease from that Company. No convey-
ance of the Kwa land from the Malayta Company Ltd. to the
Fairymead Sugar Co. Ltd. was produced. The plaintiff said
in evidence that he knew that the Fairymead Sugar Co. Ltd.
bought the land from the Malayte Compeny Ltd. and the learned
Chief Justice found that prior to the occupation of the Kwa
land by the Fairymead Sugar Cos Ltd. the land was occupied by
the mlayte Company Itd.

It is manifest that the learned Chief Justice him-
self 4id a great deal of research in velation to the history
of the two pieces of land. He found that the Crown lease
of the Borasu land was pade under the Solomone lLand Regula-
tions 1914 as a lease of public land and that rent there-
under had been paid to the Government throughout its currency.
Ae the Covernment had acted under statutory powers he found
that it must be presumed (in the absence of evidence to the
contrary) that the law was complied with and that the land
was or had become public land and not subject to native omere-
ship and customary rights. He found, therefore, that the
defendant’s elaim to be the customary owner failed,

As to the Kwa land, the learned Chilef Justice found
that it had been the subject of an inguiry under powers con=
ferred by regulation 3 of the Solomon and Gilbert and Bllice
Islande (Commission of Enguiry) Regulations, 1914, and that
recommendations in relation to it were made in 1922 to the
Secretary of State for the Colonies. Under the Solomon
land Claims Regulations, 1923, these recommendations, if con=-
firmed by the Secretary of State, were given legal effect,
and by & Gasette Notification datec the 2hith June, 1926, it
was notified that the Secretary of State had confirmed the
reconmendations in relation to Kwa. The effect appears to
have been that the Malayta Company Ltd. were confirmed in
their occupation but were to pay a total of £130 compensation.
Under the regulations defeult would render the Malayta Company
Ltd, subject to penslties and to eancellation of its right
of occupation. The learned Chief Justice held that (unlese
the contrary is established) what ought by law to have been



done must be presumed to have been done, and that there was
no shadow of evidence that the compensation was not paid
acecording to the terms of the recommendations. The claim
by the defendant to be the customary owner of the Kwa land
was, therefore, also dismissed,

e consider that, in the circumstances, the learned
Chief Juetice wae entitled to omzx the maxinm omnia praesumunt
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in person do not raise any new matter and the appeal, so far
as it relates to the defendant's claim, is dismissed,

The learned Chief Justice granted the plaintiff's
elaim for an injunction in the following limited terms:e

Pesesse 8N tion will therefore issue against
g::;m&m ;un% : r::n “u,;ang Ao
coconu
gardens or removing further timber from the
Plaintiff's land, dut I will not issue an injunce~
tion to restrain the Defendant from liviang on the
land, or require him to vacate any garden which
he has already in cultivation or any patch of
coconuts he has already m‘zlnatod. for that
would be tantemount to an ion order;
an application for eviction t well rauo other
issues which are not in issue this present
case., In other words the Defendant may continue
to cultivate any gardens or coconuts which he has
already planted and he may continue to live where
he is now living,; unleses or until he ies ordered
by the Plaintiff to vacate the land. If he then
failes or refuses to vacate the land, the Plaintiff
will be at liberty to test the mtter in other
proceedinge than these. But in the meantime
the Defendant must not extend those gardens or
gumwmmtm“erm:awru
imber from the land until further order.

S¢ far as the Borasu land is concerned the plaintife
appears to have shown a c¢lear leasehold title upon which to
base his claim. The position as regarde Kwa i& not guite so
straight forward. The regulations and documents referred to
by the leamed Chief Justice indicate that the ialayta Company
Ltds, in the 1920 's, acquired or were confirmed in a right
of occupation. Whether this amounted to or became an
assignable freehold title ie not apparent from the materisl
before this Court. While the conveyance dated the 10th
September, 1958, from Fairymead Sugar Co, ILtd. to the plaintife
bears an endorsement indieating that it was registered in a
register kept by the Commissioner of Lands and Surveys, the
abesence of a conveyance from the lialayta Company Ltd. to the
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Fairymead Suger Co. Ltd. does not appear to have been comment-
ed on: On consideration we think that this matter ie not
mterial, as the injunction affects only lands in the poeses-
sion of the plaintiff and does not touch those in the occupa-
tion of the defendant. The plaintiff's actual possession is
poducpzmmcwummmsm-amtuu@t
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land the injunction can be properly based on this ground.

The appeal in relation to the injunction 18, there-
fore, also diemissed. There will be no order for coste of
the appeal,
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