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S.1. NATIONAL

JARRY NODA (Trading as NODA Construction Co,) -v=
PROVIDENT FUND

High Court of Solomon Islands

(Palmer PJ)
Civil Case No. 115 of 1892
Hearing: 25 and 2A August 1982

Judgment: 28 August 1992

A. Radclyfife for the Plaintiff

A. Rose for the Defendant

PALMER PJ: This is a claim by the Plaintiff, Harry Noda, for -
(1) damages for loss oi use ~f 116 sets of scaffolding;
(i) for a declaration that the scaffolding is the

(111 for an injunction to restrain the Defendant (Solomon
Islands National Provident Fund) frcm selli Tl

disposing of or in =Ny way dealing with the

[oR

‘ll

=caffolding without the consent of the Plaintifi:

(iv) =n order for the delivery up by the Defendant to the
Plzintiff of the scaffolding or pay 31 15,322 its value;

() damszges for detention and/or conversion.

The Defendant on the other hand hzs made a counter-claim for -

(1) damages for the loss of use of 7 sets of scazifolding
and seeks similar remedies to the Dlamtlff inres p ot

There is no dizpute that the Plaintiff was invited to apply for 2
to do re-painting of National Provident Fund’'s Five 3Storey
2uildinz (See Exhibit L.

i i
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There iz no dispute that the Plaintiff submitted a tender for
$64,701.00. (Exhibit 2).

The tender was zubseguently accepted on behalf of NPF by
Saunders O Connor and Partners, a duly registered and Corporate
Quantity Surveveor znd Cost Planning Consultant firm, responsible for
Supervision of the re-painting work, by letter dzted 4 Jctober 12930
{See Exhibit 3).

Under the tender zgreement there is a clause which caters for
the provision and erection of scaffolding or tresties staging. The

zmount submitted in the tender was for £15,000.00.

juy

It is clezar that the Plaintiff did not hav
the work with. It is clear
with another contractor, M
mount for hire of scaffoliding was fo
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a ' seems.
In 2 letter to the Plaintiff by the Resident Mznager of Sanders
O Corm and Partners and copied to NPF it referred to an advance

or
payment to the scazffiolding supplier of 318,500.00.

The Plaintifif stzted that this referred to the =zrrangement +o
rurchzcse the scaffolding from Dongsan Construction Company Limited
and that it confirmed his arrangement with NPF to purchase the

scaffolding plus planking.

However. in a letter dzted 18 March
Manzzer (Exhibit 17) at pzragraph 5 and I g

“On the &th Dotober 1950 we infeormed vou to make available
Fi6.500.00 which was to ke a progress pnymem teing for the
expenditure of scafrfold hire charges. this pavment was to be
p=zid directly to Moses Fuata.”

316,500.00 as far zs Sanders Oconnor was aware
S Iy i

Paragraph 3 2f that letter continued:-

A}
“"From the 15th Jznuaryv sczffolding had been delivered to
site. [ was of the beliesf that Mr Moses was the supplier for
no instruction was given to the contrary. and scalfolding was
now bheing erected. We were o5f the belief that NPF made the
necessary pavment rfor the hire of scafrfolding, reguired for
the Job all 28 we expected to happen however not In
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accordance with owr Ilettsr Jdated 3th October 18990, that is
not as & progress payment by NEPF.

{Inder the contract this will be treated as a variation.”

And on the second page, 1ast raragraph, I gquote again -
“As It happened yourself and H Noda made arrangemsnt ro
purchase the scaffolding, this was completely outside the
parameters of the contract I was not aware of or part of the
dealings and In =uch ar? norv apie 1o assist you other than
the facts outlined above.”

it is crystal clear from the above gquoted contents of the letter
that the letter of Sanderz OConnor (Exhibit 5) referred to by the
Plaintiff as confirming the arrangement with NPF to advance payment
for the scaffolding was not true. The advance payment as understood
by Sanders O'Connor of $16.,500.00 was to be made to Mozes Fuata for
hire charges.

30 the Plaintiff cannot rely on the letier dated 4 January 1881

{Exhibit 5) as confirming his =yrznzgement to advance payment to
Dongsan Construction Company Limited. That letter must be put in its

proper context.

There is no dispute thzt the Plzintiff went to see the Property
anagzer of NPF, Mr Eric Fono zhout his difficulty in finding scaffolding
o) C e

The Plaintiff could not remember the date when he went t see
on

It iz not disputed that the Plaintiff went and azsked for
advance for the sum of $15,822.00 to pav for 133 sets of scaffeoliding
e put on sale by Dongsan Construction Company Limited.

that wer
The Plaintifif stated that the Preoperty Manager agreed to this.
The Proverty Manzagzer in his evidence under oath demed ~his.

This case turns really on which witness this Court ‘views
ocbjectively to be speaking the truth. If this Court accepts the sworn
evidence of the Plaintiff thzt there was an agreement with NPF to
advance money to him to pzy for the scaffolding and then to be
recovered in his progressive pavments then the matter really ends
,here and he is =ntitled to the remedies scught. However, the

larnce of probabkilities that he mads

:
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If on the other hand the Court accepts the evidence of the
Defendant then again the matter ends there too and the defendant is

entitled to the remedie=s claimed. Agzain this is a matter of proof on

the balance of probabilities.

In assessing the credibility and reliability of the two key
witnesses, namely Mr Fono and the Plaintiff, the events of the 7th
January 1991 and what transpired subzequently are crucial.

I accept as fact that the mesting between the Property Manager
and Plaintiff in which the advance payment was discussed occurred on

the 7th January 1881.

I accept as fact that a memorandum from the Property Manszger
dated 7th January 1891 (although I point out here that the year was
put as 1990 which could not have been correct and I zccept it as =
genuine mistzke) was sent to the Financial Controller in which it was
made guite clear that the scaffolding were to be purchased from
Dongsan Company and hired out to the Plaintiff for 315,000.00. The
memorandum  contained inter alia, the purchzse price, =znd the
justification for its purchase as sn ass
The comments of the Financial Contrnller were to have the sets
wought and 2 check prepared by the next day 8 January 1981 This was
nfirmed oy the Finzncizl Contreoller in his evidence under oat

()]
Q

It must be pointed cut here too that both the Property Manager
and Financial Controller made it «¢lear that their {inancial
instructions forbade the issue of zadvance payments and that they
could not have issued a check as advance payment to the Plaintiff to
purchase the scaffolding.

4 ~heck was subseqguently raised for the sum 21 $15,822.00. This
is Wational Bank of Solomon Islands Limited Check No. C 083372 dated 3
January 1991, payable to Dongsan Construction, mzrked Not Negotiable

snd duly signed. (This is Exhibit 19).

I zccept as fzct thzt the chezck was collected on the 3

. « ion Company on the szame
duly deposited at ANZ Banking Corpeoration Limited on the same day as
re the stamp of ANZ Banking Corporation Limited

well. The check hez
dated 3 Januvary 1891, and this could only lead to the only logical
‘onclusion that the check was received by Dongsan Company on the 8

-
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of ¢ NPF driver Alien Maeniua correspeonds to the

The evidence of the Plaintiff however on the subseguent events
of the 7 January 1891 is hoth vzgue and dubious. He could not
-emempeyr the date he szaw the Property Manager, however he stated

o3

hat it was him who collected the check and then paid it to the company

znd in suppert of this produced the documents marked Exhibit 4 and 6.

ot
’5

a copy of the purchezse z2greement made between the
the Company and dated 14 January 1281 It contained in

Plzintiff and )
Article 1, a3 de ption of the eguipment and the purchase price.

In Article 2 headed "Payments’, I gucte paragrzph 2.1 -

o

“"The Purchaser shail pay the total price of 5I [ 5,822.0¢
indicated in Article 1. to the seller upon signing this
AGREEMENT in cash or eguivalent.”

The zagreement was signed on the 14 January 1821

Thers is no evidence of any pavment of $15,8Z2.00 being made on
5 .

Exhibit 6 merely was an originzl certificate referring to the
warchase under Exhibit 4 znd is mere surpl

[ B
G

ﬂ.‘
[1)s1
U]

L{s]

It is guite clear that the so-czlied pavment for the zczifclding
referred to in the agreement hetween the Plaintiff{ and Dongsan

raises some Serious guestions on the commercial sense and prudence
»T such zn zgreement and casts z lot of, doubhts on the weight this
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Court would place on such document as supportive
bought the sczffolding on his account.
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agnite posziklie that he may not have reen abl
did zctuzlly transovire in the discussion net

It is «lezr that he wanted and intended to buy the scaffolding
lesr that it wzs explained to him by the
1 ivanced o him as it was

it nad no moneyv., It is <
Proverty Manzger that monsy o

)
(B
o
-
[0
o]
[
t
)
iy
[y
o
<
A




CC 115-92.HC/Pg 6

not permitt=d by the financial procedures governing NPE. The
Financial Controller himzelf made it quite clear that had a request for

ould have veen turned down.

<.

advance had been made, it

D

It a=za2mza clear to me that as a result of the inability of th
to payv for the =caffolding, the Froperty Manager then mus
e

d there and then to purchaz2 the acaffolding for NPF and

ct

t
have decid

then hire them cut to the Flaintiff, teo enable nim to carry out the
work with immediat

I nave zeen the Defendant’s witnesses give evidence. They all
< etailed evidence of what occurred and not wishy
washy. All their subsgeguent actions and letters r-ovr@:prmdpd to the
original agresment made by the Property Manzger with the Plaintirf.
I am specizally impressed with the evidence given by the Froperty
Manager. He stated that the Plaintiff znd him =zgreed that NFF will
e ffolding znd hire them out to him for 315,000.00. He
st IUCtPi accounts ssotion not to give i
s

purchase th
stated that he in

the Plaintiff. Th F ariver zad taken to
Dengsan Company. o i 2 52ked T ke tne scalifolding and to
chzrge the labhour : port charg : Flzintiff.

to claim  the
mphatically ever
vance pavment tTo

T the Defendant’s witnesses on the whole to

the Prorerty Manzger in nis evidence in chief sta
turned down 3s it was not in accordance with their financial

rocedures.
Another viece 2f documentary esvidence which zoes to support the
. o ) '\ « - ,-— - \ -~
claim of the Defendants is contained in the f{first certificate of

A sum <7 215,000,000 was dzducted for hire charges in that
certificate of payment.
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The Plaintiff has sought to explain tnat he limited the amount to
15,000.00 because he neaded the remainder for paying labour and
This may well be 30, but the details on the certificate

(33

other chargsa. T
~f payment =ztated that the payment was Ior hire charges and he

sttested hiz signature teo this. If it was for payment of acaffolding
rhen he zshould have said so and raised it with Zander O'Conncr or NPF,

He did not.

The suzgestion thereiore made tnzt the documsnt contalning his
final clzim which was accepted by NFF could he seen 25 an
acknowledgment of the payvment of 315,0600.00 towards the scaifolding
dnes not have as much persuasive zffect especially when the document

issue

was written out at, & time when the of cwnership was clearly
- ey s N

neing disputed. The document referred to is Exhibit 10 z2nd was dated o

Thz sczfiolding were bought by NPF money and ceolliscted by HNPFE
vereonnegl on The B Januzry 159321, There is very clezy and undisputed
zvidence on this given by the NPF driver, Allen Faeniua., He specially
stated that he gave the chezck 4o the boss of Dongsan Company, a
verson whom he described as a3 Taiwanese, but in fact is a Korean) and
then 2 forklift then loaded the pile of scaffolding into his truck. He

T

4
commenced lozding from 10 - 12 2nd continued =zt LO0 pan. and compizted
ernoon,  The scaffosiding were taken to NPF wzrehcouse =zt

Point Cruz, znd later to the work site.
The check was deposited zt ANZ Banking Corporation on the B
wnich clezrly supported the version given by the driver

The Plaintiff <ould not remember the dates clzariy, at first he
thought it was the 12th or the 13th, but it is oovicus that part of the
eason for the difficuity in rememnering is due to the fact that his
Y

g receipt. A receipt is
payment. Tnere nas naver neen any J4dispuate that any

SnpEnY.  Lne Lonpany

-
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'u

)]

hias never raised an izsue on tnis. Del ryv was 2ifscted on the zam
time. 1 am satiafied that evidence has been adduced to show that
payment was duly made to the company on the morning of the 8 January
1991 and nct on the 14 January 1991 a3 the Plaintiff would have this
Court to believe in his very aquestionable documents zubmitted as

Exhibits 4 and 8.

The check was stamped with the ANZ Banking Corporation stamp
for the 3 January 18581 and confirms the evidence of t.he HPE driver
that the check was not only paid but was duly received and therefore

barked on that same day.

3
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The =zczifoldin
NPF premises =zt Point Cruz and lazter brought dov
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Payment of the check was made = c
staff. All these were acting for and on behalf of NPF. Ti

- )

immediately on payment of the check. And there is no doubt in my mind

as to whom it pzssed to.

Subseguent zctions of the NPF in arranging to refund the sum of
ag ¥

BREZZ.NDO 25 soon as the Property Manager became zwzre of the payment
by the Plzintiff lends surport %o their claim. On the 2Znd of Februzary
2 letter was written kv the Mansger (Employers Services) to the
Plaintiff and advising him to return whatever scaffolding he had

2s

removed. This is all consistent with the stand that the Defendant h
aken right from the start.

nere is littlie doubt in my mind as to the accuracy, 1tnhne

< -

correctness, the truth and the reliability of the evidence of Mr Foneo.
On the balance of probabilities, Mr Fono’s evidence is more credible
than that of the Plaintiff. There is supportive evidense Irom the
collesgues znd surericrs of the Preoperty Manager. of the verhal
srrangement made with the Plzintiff, and this evidence is clear and
ne zll point in favour of the

)

undisputed. The subseguent transacti
NPF i 1 cwner of the scaffoliding.
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equent <documents relied on by the Plaintiff in reality
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If the Plaintiif feels aggrieved by the purchazse agreement then
ter =k= up with the company.

he ~an t
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He never paid for the scaffolding on the 14 January 1891. NFF 4id
on the 8 January 1991,

He may nave played a major o in the bargaining of the prices
i

art
however, he never acguired title. NPF did. Subsequently, the claim nf

the Plaintiff is dismissed.

The TDefzrndant iz clziming dazmages for loss of wse of the 7 sets
2T sczffolding wrongfully removed by the Plzintifi. It is obvious that
tne T i in

I zm =atisfizd that +*the clzim for damzges iz Juastifiable.
Howesver. I do tzke into account teoo that the Defendant is in z far
be I &

s than the Plaintiff, who is but =
T & of the business

From Mzarch 1891 to July 199% is 18 months - converted to weeks
nd w

ss that =z2ll of the
olding (vertical) 31

1

I mzke =z DECLARATION ifcr szke of completer
scaffs 1dinez inc-luding the 7 sets (comprising scaf
Units, omprising caffolding (norizontal) 28 Units, (comprising
5caff‘.lj.mc {(tracing) Defendant (NPF).

'4) (‘[!

3 Units! are the property of the I

SR e




injunction
sell, dizpose of

Y
the consent of the Def

|2 @ 31

I =zlso impose an
Plaintiff not to
zcaffeolding without

1 =2also make an Order
scaffolding to the Dafendant forthwith.

No damages is given for detention znd/o
Costz of the Defandant to be paid by th

(A. R. Palmer)
PUISNE JUDGE

the delivery of
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again

forthwith

in any way deal with the
endant.

the 7 =sets oI
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