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The compla~nant filed his complaint of unfair dismissal with the 
Panel Secretary on the 8th September 2008. He was employed as 
mechanic with the respondent from 1985 until his_resi2nation_on_ 
the- 2~· Jurie ~mre·. -- He . cf aim construct.i ve -disini~~al on the ground 
that h~ was forced by the respondent to resign when he was 
offered scholarship to study overseas. 



. '. 
In response to the complaint, the respondent, through its 
counsel, filed its notice of appearance (TDP2) on the 13th 

October 2008, indicating its intention to resist the 
complainant's claim. The respondent sought to resist the claim 
on the following grounds; 

"(11) !l'he coap.T•:fnu,t 1.nai•tad ill per•onall.y pur.uin.g overae&s 
tr•io1ng .by AP!'C ill .Papua New Qa:fn•• £or 6 month.a not of~icial.1.y 
aanctioned; 

·· '(1!,J !'ha CC1Dp.hiiri11ut: wu ~ma.aiiid iZJd pr~ly- lldvlled of the 

conaeqa.nce• o~ · td:fng up th• ovar•.._. tr•:f oi ng on a nuy short 
notice; 

(o) f'he ccmg:,J•in•nt; cbo•• to re•ign by 1etter dated 27th ~ 
2008 'fram hi• -.,.loyment be~ore parauing t:Jie CY'Ver•.._• t:r• f nj og 
the .u.z-t day which ~ortunat;e.ly J.&ated 5 -.....ka; 

(d) !t!b• 0Clal)1•:fo•o+: ,nu pa.:id hi• 2ong •er-vice bmJet!i t. and ot:her _=--____ inalnd:fnf[_ ~~.r .. ~~~.!.!!f!l»Qda_.f;;l...m;t -~~- _iu.. fad Iy .. pead:fag 
rep&trution; 

l•J 2'he cazplafn•ot'• r••ignation ..,... accepted rithout uzy 
ga.arantee o~ ~t re-...,10J'DMl21t." 

The respondent also stated in its notice of appearance that it 
" ... cr.ni .. £oroiDg tha re-i:,ondent {C0111pl•fo•o~J to re,dgn in that: 

(a) fl1e ooq,l•in•of: cho•• to take llJ) the ewer.... t.r•ining i.n 
Papwt B.w Qainea on 3 da.ya -ve.rb.t1 and m:i:o~~:iai.&1 notice -to his 

.upervi.•or: 

(b) 1'h• aoap.t•in•ut waa ~:Zy acfrl.aecl 
d~•cf;illg hi• oo.ntinued -.,J.oy.ment rit:h the 

0~ hi• c,pt:ion6 
r-..pondent with 

regard.a t;o the over• ... training he waa t:al:ing 12.P, and 

(o) r.he c-oapl•in•n+: e.lac-ted to re•:J.gn ~ram -.:,l.oy.mant .in on:J.r 

tc t.ak• up~ iB .Papru.·New @nine.." 

The respondent stated in clause 4 (a) and (b) of its TDP2 that 
the complainant was not dismissed, but resigned. The onus then 
w.a.s. on the complainant--to ~-e6fi5-truct-i..,,-e- -dismi-ssa1t ·ano-1f·ne 
did, then he had to show that the dismissal was unfair. 

The complainant gave evidence that he began employment with the 
respondent in February 1985 as a mechanic until 27th June 2008. 
He told the Panel that in or around April 2008, he accepted an 

2 



Australian Pacific Technical College (APTC) Scholarship offer to 
study mechanic in Port Moresby, Papua New Guinea. After 
accepting the offer, he talked to one, Mr. Sam Iro who was 
Director of the respondent company. He explained to Mr. Iro that 
the Scholarship was fully funded by APTC. Mr. Iro then assured 
him that if he went on training, he can come back and work. The 
said Sam told the complainant to continue working until he was 
ready to go, when he was to come and get his pocket money. All 
these were not put in writing. The complainant further said in .. 
c:r..•ldenee that- tllree --days- be-fore . 1Ie Was - to- leave-·roy · Papua New 
Guinea on the 28th June 2008, he went and discussed his 
acceptance of the APTC scholarship with the General Manager, 
Maclean Sarukiki. He asked for a one mm1th unpaid leave, but Mr. 
Sarukiki advised that in the country, if anyone accepts such a 
scholarship, he must resign. The complainant then expressed his 
disappointment to Mr. Sarukiki why he had to tell him that in 
the last minute. After talking to Mr. Sarukiki, he made his 
resignation letter [BX BR1] . .He said under oath that he talked 
-to ··one~ ·n6t'lfla-:; - who .. was· ·sen1.or XainlnisErat1on-- ·oJtlcei-- oi --the 
company, that he would resign, and she ·drafted, and typed out 
his letter of resignation. The complainant admitted signing the 
resignation letter after reading it. In cross-examination, the 
complainant conceded that he did not know how to type so his 
resignation letter was typed for him. He however insisted that 
he was forced to sign, but accepted generally that he would not 
have signed if he had not agreed to its contents. 

The complainant furthe_r told the Panel that he left on the 28ui 
June 2008 for study in Port Moresby. He returned to the country 
after five weeks. He made an application letter dated 6/07/08 
[Bx BN4) for re-employment with the respondent company. In his 
letter of response dated 7 /08/08 [Bx D2], Mr. Iro informed the 
complainant of the company's regret that it can only accept one 
applicant of two applications. Of those two, the other applicant 
was .considered for recruitment. 

In closing Ms Bird submitted that during her client's 23 years 
and 4 months employment, there was no evidence of any misconduct 
h¥--- the.- ~-nt. - It-- -wa-e--- ~-t-ed-- that- based-· on ev±dence -
before the Panel, her client was forced to resign because he was 
going overseas to further his skills in mechanics. She further 
stated that the complainant's resignation letter [&x 1ml) shows 
that the respondent has no policy on overseas scholarships, and 
that he has no choice but to resign. The option for unpaid leave 
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was not considered by the respondent. That in effect was an act 
of suppression of the complainant's interest to further his 
skills, and to realize his rights as a worker. It was further 
stated that the respondent failed to consider the complaihant' s 
intention to return and work for the company. Thus/ on the 
balance of probabilities, her client was unfairly dismissed and 
is entitled to damages. 

The respondent's case however was that, the complainant had 
__ ~.luntaril~L.resigned. M&.---Sa..E-ukiki.,. whe i-s -t-he- -Genera·L-ffanger-o-f·· - - - · 
the respondent company said under oath that he only knew about 
the complainant's ~pplication for an APTC scholarship three days 
before the complainant was due to leave for Po_rt Morest>y_ for . .tlis 

. ·- ~- . . ... --······ .. - ... - . . 

· study ori the 28 June 2008. That was when the complainant 
personally walked into his office and discussed with him about 
his scholarship. At that point in time, it was hard for him to 
make any decision on short notice. Mr. Sarukiki told the Panel 
that had the complainant come earlier, he would have considered 

...... _ ..o.:the.r .. options, .. and . . a .. .f-ormai .. ...ar .. ngemen-t -aeul-4-- ha-9e-- -been- made·-·· -
that binds the parties. Considering the time limitation, he 
could only put to the complainant three options, they are; 1. If 
he insists to go and the company refuse.s, then he could be 
considered as having terminated himself; 2. The possibility of 
deferring his course, and 3. To resign and take up full time 
study. The complainant considered the thi_rd option. He then 
tendered his resignation letter on the 27 th June 2008. His pay 
and Long Service Benefits were then calculated and paid to him 
on the same day he resigned [Bx mt3] . Mr. Sarukiki did admit 
that he told the complainant to reapply when he returns from 

study. 

Mr. Tigulu stated in his closing submission that the 
complainant, had apart from discussing with Mr~ Iro, did nothing 
to talk to the management about his intentions of taking up 
studies overseas. As an employee of ?3 yea;-s, _ hf:! sho!,l-ld pave 

·ap-proached the Management in time. He only did so a few days 
before he was to leave; and he has to face tough decisions 
against him. Mr. Tigulu also stated that the respondent denies 

-
_____ farcing_ the. _compla.in.a.n.t to EesigB.:.. He- - s-ubm.i-ts · that - -the 

complainant voluntarily resigned from employment, and when he 
was being presented with payments/ he accepted. Also/his family 
was assisted, when they were allowed to reside in the company 
house, whilst he was away on study overseas. In Mr. Sarukiki' s 
evidence, the only unfortunate situation was that the 

.. - -·---
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complainant applied late to be accepted back. 
submitted that the dismissal was fair and 
compensation must be denied. 

It was therefore 
the claim for 

The first question that the Panel had to consider was whether 
the complainant was forced to resign. The Panel heard evidence 
that the complainant applied and was accepted for an APTC 
scholarship to study mechanics in PNG. On 26th June 2008, he 
approached the General Manager about his scholarship. The 
Genera J Ma.nage.J;- -«dvi-&ed-- h-im- - 'Eb-a-t· --the-- company - -does - no't - 1rav~-­
training scheme for its employees, and due to short hotice, the 
only options he could put to the complainant were; 1. If the 
complainant insist~ . to go _ ~_!ld tl"le compa:ny_ re~use§/ the13,, _n_e ~ould 
be considered as seif terminated, 2. To defer his training, and 
3. To resign. He chose the third option. On the 27 th June 2008, 
he tendered his_ resignation letter. This letter became the point 
of contention after the complainant alleged that the letter was 
typed for him, and he was forced to sign it. The respondent 

.. how.e..~er denied .--that--i-t-- -f-GE-GeQ- -~- --complai-nant-c-to·--rign · his­
resignation letter. In cross examination, · the complainant 
admitted that he could not type so .another person did it for 
him. Also he appeared to accept that he would not have signed if 
he had not agreed to its contents. The Panel also noted that the 
complainant identified his signature on his resignation letter 
of 27 th June 2008, and that he accepted his payments for long 
service benefits and one week pay. In view of those facts, the 
Panel is not convinced that the complainant was forced to 
resign. 

Having established that the complainant voluntarily resigned, 
the important question to consider was whether his resignation 
was one of constructive dismissal, and if it was, whether it was 
·unfair. .In constructive dismissal claims, the employee must 
prove that his or her resignation was in response to the 
employer's ac't:i_on, __ o_ne that amounts tq a fung_am~ntal breach of 

-the contract of employment. The Panel must direct it's mind to 
the facts of the present case. The Panel must be satisfied that 
the complainant's resignation was a result of any .situation 
.ax:ising __ from . .ac.:ti-on- of t.he •-emf'l-oyer that rendered-his ·continuous· 
employment unbearable. That is to say, that as a result of the 
respondent's action, the complainant had no other option but to 
quit his job. We are not satisfied on evidence before the Panel 
that the respondent's action had resulted in a situation that 
the employment relationship between the complainant and the 
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respondent had been seriously affected. It is incomprehensible 
why the complainant would want to reapply to work for the 
respondent after just five weeks resignation, if his resignation 
was a result of a situation introduced by the respondent that 
renders hi~ continuous employment intolerable. In the -Panel' s 
assessment of available evidence, the complainant's resignation 
was to facilitate his own - interest to study overseas in the 
absence of an overseas training policy by the respondent 
company. 

In further evidence by the complainant, he claimed that there 
was a difference between the management and employees. He 
appears to th,:!.nk that tl).q,e .like him- who: ha-Y-e- be-en -working -for~ a 
long time were targeted for removal from the company. In the 
absence of any further evidence to corroborate such claim, - the 
Panel dismi8ses the contention that his resignation was due to a 
difference between management and employees. 

Having had time to consider ,,the evidence, the Panel flhds that 
the complainant had not made his case of constructi v-e dismissal, 
and accordingly dismiss the complaint. 

We make no order as to Panel expenses. 

There is a right of appeal against this finding on points of law 
only within 14 days from the- date of this finding. 

Dated the 4th of Sept-mbe~ 2009 

o.puty Chairm/Tract. Di!J>tl1:e• Panel 
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