IN THE TRADE DISPUTES PANEL

SOLOMON ISLANDS Case No. UDF 9/10
RETWEEN: Craig aluta {Complainant)
AND : Solomon Airlines Limited (Respondent)
Panel: 1. Francis Cecil Luza - Chairman

2. Yolande Yates - Employer representative

3. Daddley Hoalz - Employee representative.
Eppearances: Wilson Rano for the complainant.

Chris Hapa for the Respondent.
Date of hearing: 30/3/1Y, 17/8/11 & 1/9/11.

Finding delivered: 11/3/13.

Finding

By complaint {TDPL} lodged to the Pansl on 12/3/%
complainant claimed that he n d
respondent on 23/1/133
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The grounds for his claim wer

“{a} Unfairly dismissed because complainant elected

observe Sabbath on Saturdays..

{b)Despite raising observance of Sabbath complainant

was still demanded to work on Saturdays.”

By notice of appearance (TDP2) filed on 20/5/10, however,
the respondent company stated that the comp?ainant was
terminated on the grounds of insubordination and negle of

duty.




Background

The complainant began his employment with the company as an
apprentice in 2003. His position was upgraded to Alrcraft
Maintenance Engineer eifective Juns 30%", 2008 for which he
was placed at a basic salary of §36,288.00. From then he
only worked for about two years when he was terminated on
25/1/10 ' '

Respondent’s case

]

'ne respondent’s c¢ase was that omplainant was
lismissed for insubordination and neglect duty. Prior to
his termination he was suspsnded 14 days on 11/11/09 for
rafusing to repcrt for rostered duty on Saturday 07/11/09
despite both wverbal and written instructions given to him
on Friday 6/11/08(see exhibit 4). Whilst on suspension, the
complainant was given the opportunity to zrespond to the
grounds of his suspension, which he did. In a letter dated
16/11/09 addressed to the Human Resource Specialist
{exhibit 5), the complainant explained his case in response
to the grounds of his suspensicon. After considering that
letter, the complainant was reinstated on 25/11/09. Mr. Reil
Logona {(RW1l), 1in his sworn evidence, told the Panel that
reinstating the complainant then would give him an
opportunity te reform and to perform t©o the expectation of
the company. Instead, the complainant continued to ignore
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the duty roster by absenting himself from dut

Saturdays 12/12/09 and $/1/10. As a
complainant was investigated in which ths

zlsc given an opportunity € explain his
congidering the complainant’s case, the company
terminate the complainant, which 1t did b
2571710 {exhibit 2.

Cecmplainant’s case

The complainant’s case basically was that the company had
dismissed him Dbecause he had elected not to work on
Saturdays his day of rest beino a member of the Seventh Day
Adventist.

Iin his sworn evidence, the complzinant told the Panel that
Lhough he takes alcohol, working on a Baturday (Sabbath) is
something he sees as very offending according to his
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vired to work on a Sunday,
he would also ar complainant to take his
shift on that day. The practice went well for them until
when Trevor Palmer was responsible for drawing up the duty
r¢8ter —whic¢h he could n “accept  workers making any
changes to the roster to sult thelr own needs. Mr. Palmer
gxpected the complainant to adhere to the duty roster and
attend to work whensver he 1s required, even 1f the
complainant was required to work on a Saturday (Sabbath).

Was the complainant fairly dismissed?

n determining whether or not an employee 1s fairly or

nfairly dismissed, the guiding prin le i1s found in
Cap 77. That

[
T

ction 4 (2} of the Unfair Dismissal Ac

se
section provides:

“An  employee who is  dismissed 1s not unfalrly
dismissed, 1f-

1wial reaseon of a

{a}y He 1is dismissed for a substa
i h sal of an smplovese

kind such as to justi
holding his positicon, ‘
(b} In all the cilrcumstances the employer acted

7
reasconably in treating that resascen as sufficient for
dismissing the employee.”

Was the complainant dismissed for a substantizl zeason of a
kind that would justify a dismissal of an employee holding
his position?

To answer the guestion, the Panel must first consider
whether the non-compllance cof the duty rosters on different
cccasions leading up to the dismissal of the complainant on
Z25/1/10 amounts to “insubordination and neglect of dutvy”,
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then the grounds for  the
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dismissal must be sald to be substantial.

1/0%, a result of
irng his submission,
the complainant was reinstated. By then, the complainant
was expected to reform and abide by the duty rosters. The
nature ©of his work clearly reguires him to work every day
and to adjust the duty roster to suit his nesd (ie, to
avoid working on a Saturday) unfortunately would be an
impossible thing to do. In such undertakings, gngineers
must be prepared to work any day at any time. For sure, the
complainant was aware of this right £from the beginning
before he even took up his carrier with the company. Non-
compliance of the duty roster by the complainant, as such,
therefore amounts to neglect of duty and insubcrdination.

Having said that, the Panel finds that the complainant was
dismissed for a substantial reason and of a kind that would
fustify dismissing an employee holding the complainant’s
position.

Did the respondeant act reasonably, in all the
aircumstances, in treszting the reasons ag gufficient for
dismissing the complainant?

The Panel would alsc ANSWET the gquestion in T
affirmative. When investigating the complaint regarding th
non-compliance .of the duty = '
given the opportunity 1

s made to terminaite him.
was also pald ocne month notice and a leave pay both
totaling 812,455.25 (gross;.

Having saild that 2l in t ircumstances, the Panel
: ; unfailrly dismissed,

By way of conclusion, it must be pointed out that the Panel

finds no evidence io pDrove  any  suggestion that the
omplainant was dismissed for exercising his right to
observe Saturday &s hLS Sabbath (a day of rest) according
to his religious pelilief. Rather, his situation wWas
unfortunate, 1in that, the nature o©of his work reguires him
to work at any day. The complainant was well aware of this
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