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Finding

1. By letter dated 11% August 2015, Ms. Maelyn Bird of Emerald Lawyers referred a
irade dispute to the Panel pursuant to Section 6(1) of the Trade Disputes Act 1981 of a
trade dispute between LASINU and SINU involving the following issues:

a. When is the effective date on which LASINU members entitlements would
commence?

Is the comimencement date also the effective date?

Duration of staff contracts

Termination of staff

The interpretation of the terms (in particular Clause 5) of the MOA dated 13
February 2015. ‘
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Relevant facts

2. Asthe Solomon Isiands College of Higher Education (SICHE) was preparing for its
upgrading to SINU level there has been uncertainty amongst the Staff members of
SICHE regarding their employment and conditions of work with the new University.




Is

10.

Issues

11.

In 2012 the National Parliament passed a Bill for the new University called the SINU
2012 Act. Section 1 of SINU 2012 Act states that the Act will commence at a later
date appointed by the Minister. On the 1% January 2013 was the day appointed by the

Minister as the commencement day for the Act. The official opening of SINU was
done on the 13% of April 2013.

The SINU Council met on the 29" April 2013 and among other matters approved
SINU Salary Structure.

On the 2™ May 2013 & letter (Exhibit “SH1”) was issued to all SINU Staff informing
them of the approved new Salary Structure for SINU,

On the &" May 2013 the Vice-Chanceilor wrote a memo (Exhibit “SH2”) to all SINU
Staff informing them of Salary transfer, backdate of pay and other staff concerns.

A Memorandum of Agreement (Exhibit “SH3” between SINU and Staff Associations
was signad on the 13" February 2015.

Staff contract document was not ready until or about 1™ April 2015 when some staff
started signing the contract of employment with SINU. Some staff hesitate to sign the
contract il tacer.

Continued dialog between LASINU and SINU on conditions of employment,
effective daiz of contract of employment, payback date etc, reached deadlock and the
matter wes referred 1o the Panel as a wade dispute on the 11™ August 2015.

A preliminary hearing before the Panel on the 2™ September 2015 counsels for both
parties iuede suomissions on a preliminary issue arising that was raised by counsel for
the Respondent, whethier LASINU is a iegal entity recognized by law, capable of
suing and being sued and whether it has legal standing to refer this matter or any
matter to the Panel as a trade dispute.

The Pa_m wiage a ruling o this preliminary issue then that LASINU is a legal entity
capabie oI suing and being sued and therefore has the locus standi to represent its
mermers &ad 1o reler the dispute to the Trade Dispuies Panel even if it did not register
as a Trade Union by virtue of Section 36(1) of the SINU Act.

On a furiher prehearing before the Panel on the 26™ April 2016 both parties agreed on
the following issues as the remaining issues for the Panel to make determinations on;

. When SICHE was upgraded 10 SINU level, were LASINU members’ entltlements

also upgraded to that level?

if the entitlements were respeciively upgraded, what date should the entitlement
commence?

What is the effect of signing of current contracts by members as opposed to what is
the legitimate entitlement of the members as issues 1 & 29

2




/

/

Relevant Laws

12.

13.

i4,

15.

16.

17.

18.

Section 1 of the SINU Aet 201 2, states;

This Act may be cited as the Solomon Islands National University Act 2012, and
commences on the date appointed by the Minister, by notice in the Gazelte. (Italic
Panel emphasis) :

There was no copy of the commencement Gazette notice provided for the Panel,
however both counsels agreed and confirmed that the commencement of the Act as
appointea by the Minister was 1% January 2013 and official grand opening of SINU
was 13" April 2013.

Section 30 of the SINU Act 2012 Staff righis and entitlements, states:

(1} Cn ithe commencement date, siaff, where tenured permanent or contracted, of the
College of Higher Education shall be deemed to be employed by the University on
such terms and conditions as the University shall determine.

(2) All rights, including leave entitlements, acerued or accruing to the person as a
staff member of the College of Higher Education to the commencement date, shall be
maintained by the staff ajier the commencement date. (Italic Panel emphasis)

The Applicant in this case calied 3 witnesses who gave evidences in support of their
clatr.

The Respoudent cnoose not to call any wiiness.

Counsel for the Applicant submits before the Panel that LASINU members’
entitleir.ents legally comimenced on the 1% J anuary 2013 the day appointed by the
Minister 2s the commencerment day of SINU Act 2012, and that the effective date of
signing of employment contracts should also be 15 J anuary 2013, therefore the
complainant should be awarded entitlement for back payment to 1% January 2013.

On the otzer hand counsel for the Respondent argued and submits that Section 50(1)
of the SINU Act 2012 is clear that, :

"On the commencement date, staff, where lenured, permanent or coniracted, of the
College of Higher Education shall be deemed to be employed by the University on

such terms and conditions as the University shall devermine, ™ {Underline, italic &
bold Pane! emphasis)

The Respondenis counsel submits that, thexefore it is the University that determine the
pay and condidons of employment of the University staff and that it has determined
that the new salaries would not be backdated to 15 January 2013 but 1% of April 2015
the day that staff of the SINU contracts took effect.

- Counse! for the Appiicant iendered five (5) exhibits through the complainants’

auinber one witness Mr. Samson Tahuniara and the first exhibit marked as “SH1” was
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20.

21.

22,

23.

24,

25.

26.

.2 copy of a letter, ds an example of a letier from SINU Human Resource office to all

SINU siaff including LASINU members dated 2™ May 2013.
The subject of this letter was “SALARY ADJUSTMENT FROM SICHE TO SINU”
and paragraph 1 states,

“You are hereby informed through this memo that Solomon Islands National
University Council has approved the new Solomon Islands National University Salary
Structure at its meeting heid on the 20 April 2613.” (Italic Panel emphasis)

At the conclusion of the last paragraph of this same letter (SH1) it states,

“The SINU Salary is effective from the 1 January 2013 however any backdate
paymerni will be processed at a time loter depending on availability of funds.” (Italic
Panel emphasis) .

Exhibits 2 marked as “SH2” is a copy of a memo from the office of the Vice-
Chancellor signed by the then Vice-Chancellor Dr. Galo to all SINU Staff Members
dated GE™ May 2013 the subject of this memo was “SALARY TRANFER” and at
pavagraph 1 and 2 states,

1. SINU will continue with Salary transjer and allow the HRM/FINANCE office to

make ifis hagpen,

2. This w1 involve transferring of staff salary and backdating their salary to 1*
January 2013. This is currently taking place. All staff should by now receive
adjusiment in their basic salary this forenight. Back pay will be processed through
pending funds being available and will ke time. ” (Italic Panel emphasis)

itis eviaent from witnesses that there has been a payback backdated to the 1%* April
2015 and not 1™ January 2613.

The Paze: is of the view that LASINU entitlements are effective on the day the SINU
Act 2012 came into force that is the day appointed by the Minister being the 1%
January 2013, ine day SICHE was upgraded to SINU level.

The Panel is zlso of the view that LASINU entiilement commences on the day SICHE
was upgrated to SINU level that is, 1% January 2013,

Again the Parel is of the view thar contract signed by LASINU members
commei:cing on the 1% April 2015 is a new contract with the SINU and has effect only
on Stait eniitieiments after the 15 April 2015 but does not affect any Staff entitlements
before e 1 April 2615,

And iz the Salary Adjustment referred io in exhibits “SH1” and “SH2” must be
vackdaied 1o the 1% January 2013,




