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Section 341 of the Law of 1903 prov.ides "It shall be lawful, for 
the Chief Justice to suspend the operatIon. of a,:y law pas~ed. b} the 
Lea'islative Assembly or the Privy Councll whIch. shall e In co.n
tra~ention of the Constitution until the next meetIng of the Legis
lative Assembly." 
Section 85 of the Constitution is not limited to the code of Jaw 
promulgated in 1903 but ext~nds to amendments and. alt~ratlOns 
of those laws. Its language IS any law and the meanmg IS clear 
when the language of Section ?~of th~ .~a.w" an~ law passed by 
the Legislative Assembly or Pnvy Council IS considered. 

Secondly. As to who may apply, 
Neither the Constitution or the Law make any pro\"ision re

quiring any application to b~ made before .the Chief Justice to 
exercise his power of suspensIOn, but there IS. n? doubt that any 
such application may be made by any party clalmmg to ~e affe~ed 
by legislation and that such may be entertalO~d by the C:hlef Justice, 
Indeed the Chief Justice might properly, of hiS o\"\'n motIOn, s.usp~nd 
any law which in his opinion is at variance with the ConstItutIOn, 
and, where a new law conflicting with the Constitution imposes 
penalties upon p.ersons offending against its provisions, it might 
become the imperative duty of the Chief Justice to interfere, ~the~
wise persons might be punished for breaches of the law whIch IS 

beyond -the legislative capacity of the enacting body. 

The Chief Justice may act upon :lpplication or upon his own 
motion, and will in the present case deal with the matter of these 
ordinances. 

It is rather to be regretted that no provision is made for the 
argument of questions such as those calling for consideration in 
this present instance, so that the Chief Justice might have the 
assistance usually afforded to the Court by the argument of Counsel. 
However, the Course to be followed seems to be abundantly clear. 
The grounds set out in the application are, as regards Ordinance 
No.4 of 1911 :-

1. That Sections 5 and 6 of the said ord inances are at variance 
with .clause 1 of the Const~tlltion in that they purport to restrict 
the. nght conferred up?n all ~en by said clause 1 to dispose of 
theIr labor and the frUIt of thelf hands and to use their own pro
perty as they will. 

2. That Section four of the said ordinance is at variance with 
tl?e said clause 1 of the C~lOstitution in that it purports to affect the 
right conferred by the saId clause upon all men to dispose of their 
I:J.bor as they ,,·ill. 

3. That in so far ~s the said ordinance may be construed to 
apply to any NO',l-NatJ~·t: of Tonga who was, at the time of the 
passl.ng of the S:I~ ordmance, acting as agent for, financing, con
trolltng, or recelYmg any remuneration from the association of 
Ton~ans kno~n as "Tonga Ma'a Tonga Kautaha", it is retros
pectIve and VOId under clause 20 of the Constitution in that it pur
ports to take away from such Non-Natiye the rights vested in him, 
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Here in Tong:!. we a.re goycrned by and circumscribed by a 
written Constitution (and laws enacted the~eunder), the C~~stltU' 
tion is precise and clear in its language and It expressly ~orbl s. ana 
retros ective .legislation, and guards. in a far m~~e etermlne 
manncfr than English lav.· any vested nghts: It says I~ shaJlnot be 
lawful to enact any retrospective laws", an~ thus rest~lcts the legIs. 
lative power of the Parliament and the PrJ,")' CouncIl. 

Is Ordinance 17 of 1910 retrospecti"e or in contravention or at 
nriance with the Constitution. 

If the' ordinance be construed so tha.t it take away or affects 
rights already existing (as it does) when. the or~in?nc~ wa~ pub. 
lished then its action is clearly retrospectl\'e and IS In VIOlatIOn of 
Section 20 of the Constitution and is null and ,"oid. 

It is lit variance with Section 20 of the Constitution' as itlur. 
ports to take away from any European or Foreigner emp10re by 
or connected with any Kautaha existing at the time of passIng of 
the' ordinance the right to continue in ~uc.h employment .or conn~c· 
tion until such time as his term of servIce or contract might explfe 
or any such Kautaha should terminate his connection by reasonable 
notice. It purports to take away the right of any person, s~ em. 
ployed or connected, to dispose of his time and labor as he wlsh.es. 
There is no justification for this under the Constitution, whIch 
under clause 1 does not limit the rights thereby conferred upon 
Tongans alone, but extends such rights to "all men". 

The ordinance also purports to take away the right of the membe~s 
of the Kautaha to dispose of their property and the fruit of their 
hands as they ~vill, and would therefore appear to be at variance 
also with Section 1 of the Constitution, by preventing or affecting 
the use of property in accordance with the owner's will. In the 
existing state of the Constitution th is right cannot be controlled by 
legislation. 

This being so the ordinance could not affect Tonga Ma'a Tonga 
Kautaha or any existing Kautaha at the time the ordinance was pass. 
ed, and by parity of reasoning Ordinance 4 of 1911 would not 
affect a,:y Non.Nati.~'e ~f Tonga who, at the time of the passing of 
the ordInance, was act 109 as agent for association of Tongans" . 

. Ordinance 4 of 1911 ~as apparently intended, judging by its 
reCItals, to apply more particularly to Companies formed after the 
passing of the ordinance. 

~he 5th recital s~ates "~'hert:as it is desirable to prohibi't the for~a. 
bon of ~ompanJes e.te. , thIS refers to the future not to existing 
CompanIes, and SectIOn 5 of the ordinance states "It shall be un. 
lawful for Natives of Ton~a. to combine etc.", clearly this refers 
to the future and not to eXisting Companies. . 

It might therefore be properly contended that ordinance No. 
4 of. 1911 could .Dot affect any Kautaha in existence at the date the 
Ordinance was passed, and that if it were so construed then it was 
retrospective and void . 

...... ------------------ .... 




