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S. MATAELE & H. l\·fAFILE'O Y. THE PREMIER. 

(Civil Action. Thomson C. J. Nuku'alofa, 5th December, 1947). 
Distress Warrants - Issuing Execution - Judgments more than fiv~ y~~rs 
old - Limitation of Action - Action against tbe Gov~rnme~t -:- Liability 
of Magistrates - Interpretation of Statutes - Enghsh pnnoples when 

applied - Cap. 4. S. 16. 
. This was an :lpplication by the Plaintiffs for (1) a dcdaration that a 
distress warrant may be issued on a judgment obtained more than fin: years 
before the application for the warrant and (:2) for damages against the 
Govt:rnment arising out of the loss the)' had Suffered owing to the .Magis
trates refusal to issue warrants on judgments more than five years old_ 
The defence submitted that S. 16 of Cap . ..j only applies to initi:lting pro
ct:edings and does not limit the time within ...-hich a judgment may be en
forced, and further with regard to the claim ior damages judgment must 
be for the defendant for in Tonga no action in tort lies ag~inst the Govern
ment. 
HELD. That the Plaintiffs were entitled to the declaration sought but 
were not entitled to damages because the Magistrate had acted in good 
faith on a mistaken view of the law. 
EDITOR'S NOTE: The Chief Justice does not specifically refer to the 
submission that no action lies in tort against the Go\,ernmt:nt, deciding the 
ISSue of dam~ge.s on ~he. g~neral. immunity of Magistrates when ~cting in 
$ood falt~ VI'.'thm the!r J~n5dlctlOn, but it is submitted that his judt;meci 
IS an Ind,catIOn of hiS \"Jew that such an action does lie otherwise he 
would have disposed of the matter on the broader ground th'at the Go,·ern. 
ment could not be sued. 

The facts are sufficientl\' set out in the judgmc-nt. 
The Plaintiffs in person. 

Richardson (Legal ad\'iser to the Government) for the De
fendant. 

CA. \;. 

THOMSON c. J.: The facts in this case are not in dispute as 
re~ards. their general nature although they have not been ascer
t,uned In detail. 

. lY:ore than fi~' e years prior to ~o\'ember, 1942 the present 
pla.zn.tdfs had obtaIn~d judgments in the l-.lagistrate·s Courts against 
~e~aInlper~ons and JO November, 1942 the judgments were unsatis. 
e: n t . at month the Legal Adviser to the Go\'ernment issued 

a~ InstructIOn to all Magistrates that the effect of Section 16 of 
t ~ Supr~~e Court Act 1903 (Cap. 4) was to bar all proceedings to 
enf orc~ dJu gments when no sreps had been taken for five }'ears 
a tee JU oment Not un t II ' I 

. . b d - . na ura ), " . len one considers their res-
pect" e stan ards ot profess ' 0 I liE.' 
accepted this instruction h I hna qua cation, the Magistrates 
do so and when th ' t ougl ,of, COurse they were not bound to 

, e present p aIntlffs app!" d f h' f d' tress "'arrants on the 'udom . . Ie or t e Issue 0 IS-
old they were refused. J '" ents v. hlch were more than five rears 

On the refusal the Plai HI' 
It was to come to the S n I s ~emedy W:lS undoubtfully clear. 
question of law decided. t~~~e. Ourt on appeal and have the 
but awaited till September 194, did no.t, however, take thiS course 
then issued the writ - th ., a peflod of almost five years and 
effect claim two thingsl~ e present proceedings. They now in 





44 

The Plaintiffs then He entitltd to a declaration that the period 
of limitation of five years mentioned in Section 16 of the Supreme 
Court Act does not apply to proceedings by way of execution. 
And I would emphasise that decision is binding on all the lower 
courts of the Kingdom who are not at liberty to disregard it. As 
far as the Government are concerned, if they consider the position 
unsatisfactory they have their remedy which is to persuade Parlia
ment to amend the statute. 

As regards the Plaintiffs' claim for damages, that must clearly 
fail. If a Magistrate in good faith acts on a mistaken view of the 
law neither he nor anyone who has gi\'en him advice in good faith 
can be sued for damages. If the Plaintiffs have suffered loss it is 
entirely their own fault in not appealing against the decisions when 
they were made but waiting for (n'e yelfs to commence the present 
proceedings. "The law helps wakeful people. not those who sleep". 

A,S re&ards costs the. Pla~ntiffs ha~'e succeded in one portion 
of thea claIm but have faded In the other. It is accordingly order. 
ed that each side do pay its own costs. 


