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FINE HAFO'OU v. 'AISTCA TOTU.

(Land Court. Richardson J. Vava'u, Sth March, [94R).
Tax and town allotments — Simultaneous claims — Promise by Tofra
Holder — Equitable adjustment — Grant not to exceed statutory area

This was a claim for the registration of tax and town allotments on
hehalf of the plaintill. The previous holder of the Toha had promiscd
the Plaintiff a certain arca as a town allotment but divd before registra-
tion. The Plaintiff bad also applied for an arca as a tax atlotment.  There
wus considerable delay in the Minister for Lands Office and before the
application was pranted the defendant applied for a tax altotment from
the same area.  Hoth applications weee granted and repistered on 13/11/49.
The Plaintiff claimed that as his application had been prior in time he
should have becn given first choice of the site.

HELD :  With regard to the town allotment the present Tofi'a holder was
bound by his predecessor’'s promise and with regard to the tax allotment
the priority of the Plaintiff's application gave him a right to he treated
on an equal footing with the Defendant.

Havili appeared for the Plaintiff.
V. Tu'ifua appeared for the Defendant.

RICHARDSON J. : This action is cancerned with two quite
separate claims, (a) in respect of a town allotmeat known as Ma'n-
he-'Ofa, and (b) in respect of a tax allotment known as Va'akape.
With these two claims it is convenient to deal separately @ —

(a) The town allotment known as Ma'u-he-‘ofa.  Confusian
has arisen over the question of the nature and extenl of an arca in
the town of Leimatu'a knowa as [unga-Saione.  Plaint(f alleges
that this area was considerably larger than a statotury town allot-
ment but that previously it had been occupicd by the Jate Fotu
as his town residence © it was not however registered by Uotu as
a town allotment as he had one elsewhere in Newfu. Shortly
before his death Plaintiff alleges that the late Yotu discosscd with
him and Plaintiff's counsel the matter of the provision (or Plain-
tilf of a Town Allotment, and promiscd that he would divide the
area of TFunga-Saione into two portions, cetaining the southern
portion for himsclf and giviag the noctheen portion whicl he
pamed Ma'u-he-'ofa to Plaintifl.  The late Fotu did not inform

Lo the Deputy Mintster of Lands of this sub-division of Tunga-
Saione nor of the naming of the acca Ma'u-he-'ofa, and shortly
afterwards before Plaintilf could fix mattees up tegally with the
Deputy Minister of Lands the late Fotu dicd and with him dis-
appeared the cvidence of his ntentions.  Canscquently when the
present Fotu agreed to give this area to his son the Defendant
for his town allotment and Defendunt came to register it the
| Deputy Minister of Lands was faced with two claimants for what
; appeared to him to be the same area, and quite rightly pave first
choice to the son of the present Fotu and refused the Registration
of Plaintiff. Later Plaintiff succceded in registraling an acea which
he called Ma'u-he-"ofa, but the Deputy Minister of Lands cancelled
this cegistration when he discovered that he had no official know-
ledge of more than the one arca Funga-Saionc.
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(b) The Tax Allotment known as Fa'akape. The focmer
tax allotment known as Fa'akapc on Fotu's cstate at Leimato‘a s
said to be of an area sufficiently large for at least two statutory
tax allotments of 8% acres. Doth partics made application for the
grant of tax allotments out of the arca of Fa'akape which, at the
time of these applications, had been recovered by the Cstate
Holder, the late Fotu, (rom a widow who had forfeited hee rights
thereto under Section 70 of Cap. 27 and was therefore avarlable
for allocation. It has becn  established beyond all reasonable
doubt that the application of Plaintiff for a tax allotment in this
area was made somce considerable time before that of Delendant
and that therefore Plaintiff has an cquitable right to frst choice
of the land available. Owing to delays in the office of the Deputy
Minister of Lands however Plaintif was unable to obtain his allol-
ment until after Defendant had lodged his application for an
allotment and hoth applications were considercd together, the
division of the land between the two made in November: 194§
and both allotments registeced on the same date on 13th Novem.
ber 1944,

Plaintiff however claims (hat his priot right to first choice of
the available land was not respected in that Defendant was granted
the area which faces onto the road frontage whilst Plaiatiff was
zranted the back portion away from the road and adjacent to other
allotments with the owners of whicl arguments are likely to arise
as to the boundary. Plaintiff does not claim the right to a com-
plete interchange of allotments with Defendant but only asks for
a fair share of the road frontage and for the back portion to he
shared between them,

I find that Plaintiff has satisactocily established his claim 1o
a first choice of the available land of Fa'akape and that if he so
wishes lie is entitled to at least an cqual share with defendant of
the road l'mntage in the vicinity.

I therefore order thar the tegisteations of both Plaintiff and
Defendant of 13th November, 1944 be cancelled and that a fresh
sub-division of Fa'akape and fresh grants of tax allotments to the
two parties e made as follows. Fresh demaccation of two {ay
allotments shall be made by the Deputy Minister of Lands and
the Estate Holder Fatu in the presence of bath parties in person
giving to cach party an ¢qual share of the road frontage.  Jarl
tax allotment shall then be demarcated wnning back from tle
road frontage for such distance as may be necessary to give to cach
party a tax allotment of 84 acres only. Any balance of land that
may then remain over shall revert to [otu, the cstate holder, to
dispose of accoeding to law. The two parties shall then re-repis-
fer as their tax allotments the two areas facing onto the road
frontage thus demarcatcd. Demarcation shall be by rough mea-
surement in the first instance in accordance with local custom and
shall be confirmed at as early a date as possible by accurate susvey
to be carried out by the Survey Department,








