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SUNIA "AKAVEKA v. NUKU.

(Land Court. Richardson J. 'Ltoni Tonga, Asscssor. Nuku-
‘alofa, 26th, 27th, 28th and 29th April, 2nd, 3d, Sth, 6th and
Uth May, 1949).

Claim to Tofi'a — Privy Council's decision binding on Land Cou —
Legitimate issuc — Clause 107 Constitution — Cap. 9 5.89 (x) . 028
Laws).

This was a claim to the Tofi'a and Title of Nuku. The question of
the meaning of “legitimate issue” as used in Clause 107 of the Constity-
tion was discussed, and it was held the Land Court was bound by 1 pre-
vious decision of the Privy Council where it wag decided that “legitimare
male issue” means legitimate issue of the frst generation.

HELD : Defendant's right of succession to  his sreat-great-grandtather
Nebasi Nuku was hroken by the intervention of two female generations
and the Plaintiff as Nuoku Putu’s brother (Nuku Puly having no male
heir) was entitled to succeed.

Verdict for the Plaintiff,

M. Finau and V. S. Kioa appeared for the Plaintiff,

V. Latu and S. H. Hafoka appeared for the Defendant,
C.AV,

RICHARDSON J.: Plaintiff is claiming  {rom Defendant
the title of “Nuku” and the land and estates appertaining thereto,
alleging that the appointment of the Defendant to that title in
November 1947 was wrIong in law,

Plaintiff bases his argument on the foIlowing points -

(i). Plaintiff alleges that Defendant's right of inheritance s
statute barred owing to his father Kailahi's failure to
establish his family’s tight to the title within the 10
year time limit set by Section 145 of Cap. 27 and that
consequently Defendant has no rights which he can
maintain at law.

(i), Plaintiff claims that the grant of the title to Defendant
15 contrary to the provisions of Section 107 of the Cons-
titution as interpreted by the decision in the lcading casc
of Lupeti Finau v. Tu'ivakano (Land Court Case No.
48/1926).

(iii). Plaintiff alleges that Defendant’s great prandmother, one
Nanasi, through whom he claims the title was in fact an
illegitimate daughter of a previous Nuku and as such in.
capable of passing on to subsequent gencrations any
rights of inheritance of the titlc.

The fitst two of these arguments are based on the interpre-
tation of the Jaw; the third is a question of fact. | will deal first
with the quetion of fact and later pass onto consideration of the
arguments in law,
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The atgument on this point springs from the time when one
NEHASI held the title of Nuku from about 1875 to about 1882
or 1884. This holder had a daughter NANASI, who in her turn
had a daughter TUPOU VAINIAKU, TUPOU VAINIAKU sub-
sequently had a son KAILAHIL, born in 1889, who was the father
of the Defendant. Scction 41 (i) of Cap. 27 provides that only
persons born in wedlock may inherit ¢ consequently if Plaintiff
could establish beyond all doubt that any person in the direct line
of descent from NUKU NEHASI to the Defeadant was not born
in wedlock, then any claim on the part of Defendant to inherit
the title must be defeated. Plaintiff does in fact endcavour to’
show that NUKU NEHASI's daughter, NANASI was born out of
wedlock.  The evidence on this point produced by both parties
has been long and involved : the greater part of it has been hcar-
say cvidence given by members of the family and therefore ad-
missable to prove the cxistence of otherwise of the alleged rcla-
tionship under Scction 89 (x) of Cap. 9, but at the samc time it
purports to be cvidence of something that happencd more than
100 years ago and its value must be assesscd accordingly. The
cemainder of the evidence given on this point is largely circum-
stantial cvidence for the interpretation of which a profound
knowledge of Tongan custom is necessary. I do not propose to
dwell at Jength on the many points put forward by both partics :
I have discusscd these at length with my assessor, and we arc in
agreement that the evidence put forward by the Plaintiff is on the
whole insufficient to prove conclusively the illegitimacy of NA-
NASI, and consequently his argument on that ground must fail.

Turning to Plaintiff’s ficest argument in law regarding the
application of the provisions of Scction 145 of Cap. 27 to this
case, the facts are as follows : NUKU NEHASI died in either
1882 or 1884 (the exact year is jmmaterial) without leaving any
male heir, his daughter NANASI sucviving him, and he was suc-
ceeded in accordance with the provisions of Scction 107 of the
Constitution by his younger brother SIOSAIA FINEFEUIAKI who
held the title until his death in 1896. On the death of SIOSAIA
FINEFEUTAKI in 1896 he was succeeded in the title by his eldest
surviving son PULU who held the title until 1946 when he died
ind was succeeded by the present Defendant. It should be noted
however that KAILAHI was already born at the time PULU suc-
ceeded to the title, although he was but a child aged about 7 years:
Plaintiff therefore argues that, had KAILAHT's linc of the family
any claim to the title through direct descent from NUKU NE-
HASI through his daughter NANASI, then such rights accrued
to KAILAHI on the death of SIOSAIA FINEFEUIAKI in 1896
and that conscquently some action to dispossess PULU should
have been taken cither by a representative during the minotity of
KAILAHI on his behalf, claiming the appointment of a trustee
until KAILAHI became of age, or at least by KAILAHI himself
within .2 rcasonable time after he came of age in 1910 : as it
happencd no such action was taken against PULU by KAILAHI




and in 1927 limitation of action to 10 years was brought in under
Section 145 of Cap. 27 : in spitc of this still no action was taken
by KAILAHI to claim the title from PULU until 1937, by
which time the period of limitation had expired. KAILAHI then
appears to have petitioned Hee Majesty in Council under Act 13
of 1936 for permission to bring an action against NUKU PULU
out of time : the exact fate of this Petition has not been stavwn

owing to the regrettable inabili. of Plaintiff's 10th wtnes: to pro-
duce the necessary evidence from amonz the records o0 = p oo
ceedings of Her Majesty s Privy Council  However o sech

action was in fact cve brought by FAIL*'II ana from d.0; it
must be inferred thai for good reason the socessary permission to
do so was in fact niver pranted by the Privy Council and that
consequently KAILAHI remained bound by the provisions of Sc.-
tion 145 of Cap. 27. It is acgued by Defendant's counsel that in
accordance with Section 107 of the Constitution no right of action
accrued to KAILAMI (or his branch of the family) until after
the death of PULU in 1946, by which time KAILAHI himself
was dcad, and that consequently Scction 145 of Cap. 27 never
applied.  This would have been true if KAILAHI had not been
born at the time of NUKU PULU's appointment in 1896 : KAI-
LAHI however was born at that date, and T therefore hold that
his right of action accrued in 1896 when NUKU PULU succeeded
to his father : in 1927 the ten year period of limitation was in-
troduced into the law, and still no action was taken by KAILAHI,
and T therefore find that any right of action which might have
accrued to KAILAHI, and consequently also to his son the present
Defendant, lapsed in 1937 in the absencc of the grant of any per-
mission by Privy Council for him to bring an action out of time.
Consequently the provisions of Section 145 of Cap. 27 must be
regarded as applying and KAILAHI by his tnactivity over a period
of 50 years must be held to have lost all rights of action both for
himself and for his son. Such loss of rights of action however
would only affect the rights of KAILAHI and his family in the
role of claimants and docs not necessarily establish the rights to
the title of the present Plaintiff : to determine this we must look
into Plaintiff’s third point.

The relative portion of Section 107 of the Constitution on
which Plaintiff relies reads as follows —

...... But should a female be next in succession o the title
of a noble or of an hereditary chicf the next male heir shall
inherit the title and estates. But should such female after-
wards have a legitimate male issue (he title and estates shall
revert to the male issue of the female upon the death of the
male in possession of the estate.”

The interpretation of the latter part of this Section hinges upon
the interpretation of the Tongan word "hoko™ which is translated
in the English Version as “legitimate issuc”. The point at issuc
is whether this term means necessarily legitimate issue of the first
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generation only or whether it can be held to mean issue in a later

generation. NANASI clearly did not have any “legitimate male
issue” in the ficst generation, or in other words a son who could

be her heir : she did however have legitimate male issue in the
sccond generation, namely her daughter TUPOU VAINIAKU's
con KAILAHL If therefore the term “legitimate male issuc”™ be
co-  u=d in the narrower scnse of “legitimate male issue of the
fist generation” then KAILAHI in any case would have had no
rights to the title as he was in the second generation : if however
it be construed in the wider sense then KAILAHI would have had
1 claim to the title inherited from his grandmother NANASL It
is therefore upon the intcrpretation of this phrase “legitimate malc
fssuc’” that this case must turn.

In this connection Plaintiff has cited the precedent established
by Privy Council sitting as a Court of Appeal from this Court in
the case of Lupeti Finau v. Tu'ivakano (No. 48/26). The re-
Jevant portion of the judgment in that case reads as follows - -

RO Any portion (of the law) which refers to a female heir
of a Noble who has no legal male heir refers only to the first
male son of a woman who is the heir to her father who has
died or been appointed.”

Applying that ruling to the facts of this casc it is clcar that
the “female heir of a Noble” concerned is NANASI, and consc-
quently the only “legitimate male issue” of hers who could in-
herit in accordance with the portion of Section 107 of the Consti-
tution which 1 have already quoted would be NANASI's "first
male son”. NANASI however had no “first male son” : she had
a daughter and a grandson, but under the above ruling the grand-
son is not included as one who could inherit through NANASI :
consequently following the above ruling of Pri\vy Council KAI-
LAHI could have had no claim to the title through NANASI as
he was her grandson and not her "first male son”. In other words,
where there are two succeeding generations of female heirs to a
previous holder of the title, it would appear that later generations
of males are not included within the meaning of the term “legiti-
mate male issue” as used in Section 107 of the Constitution,

_ Defendant on the other hand, whilst admitting the applica-
tion of the decision in Lupeti Finau v. Tu'ivakano to this case,
argues that such decision is in fact a wrong interpretation of the
Tongan word “hoko” and therefore asks the court to disregard
the decision and accept instead the interpretation of "the term
“legitimate male issue” in its wider sense so as to include the-
grandson or great-grandson of a female heir to a Noble. This
however the Court cannot do : the decision in Lupeti Finau v.
Tu'ivakano is a decision of 2 superior court and as such is an
authoritative precedent binding upon this court, and therefore one
which this court must follow and has no power to disregard. It
is not for this court to comment on the \\'iscll)om of such a decision :



the. court’ must follow the precedent thus set by the higher court,

I therefore find that in accordance with the interpretation of
Section 107 of the Constitution as amplified by the decision of
Privy Council in Lupeti Finau v. Tu'ivakano (No. 48/1926) the
cight of succession which might otherwise have accrued to the
Defendant from his great-great-grandfather NEHASI NUKU is
broken by the intervention of two female generations, and that
the appointment of NUKU PULU to the title in 1896 was in
accordance with this interpretation of Section 107 of the Constitu-
tion. Furthermore NUKU PULU died leaving no legitimate male
issue himself and conscquently “thc next male heir” is entitled to
inherit. 1 find that the next male heir to NUKU PULU is his
brother SUNTA 'AKAVEKA the Plaintiff in this action, and that
accordingly he is rightly eatitled to succeed to the title and lands
of 'NUKU and ‘that, with due respect, the appointment of the
Defendant thereto was not in accordance with the correct intec-
pretation of the law. o

1 therefore givé judgment in favour of Plaintiff for the title
of “Nuku" and all lands and estates appertaining thereto.

.. In view of the fact that this action was not occasioned by any
wrongful act on the part of Defendant personally, I direct that
each party shall bear their own costs.

EDITOR'S NOTE:. The defendant appealed. On 2.12.49 the -Privy
Council (Carew C.J.) dismissed the appeal without giving any reasons.





