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It has certainly been assumed by former Chief Justices that a
remedy by way of mandamus generally, is available in Tonga.

Blackstone has defined a writ of mandamus as being in general
a command issuing in the King's name from the Court of King's
Bench and directed to any person, corporation or inferior Court
of Judicature within the King's dominions, requiring them to do
some particular thing therein specified which appertains to their
office or duty and which the Court of King's Bench has previously
determined or at least supposes to be consonant to right and justice.

The writ is discretionary. The existence of a legal specific
right or obligation to the performance of a legal duty in favour of
the party seeking the remedy is the foundation of every writ of
mzndamus.

The application must be bona fide and not made for some
indirect purpose. There must be (a) a refusal to act, (b) the
applicant must not delay in coming to the Court, (c) the duty
must be a public one and (d) the duty must be obligatory and not
one merely exercised at discretion.

In the sresent case the application is perfectly bona fide and
I am satisfied that the elements contained in (a), (b) and (¢) above
have been proved but I am not satisfied that the Respondent had
a duty to pay on the vouchers for £50 signed by the Speaker and
submitted to him.

Clause 97 of the Civil Servants Regulations under the heading
"Expenditure” provides “all disbursements will be made by the
Treasurer or Sub-Treasurer under authority of the Premier”. Clause
101 provides that “vouchers for all salaries and allowances will be
delivered duly certified by the Heads of Departments to the Trea-
surer ......... " See also Clause 115 which sets out the duty of
the Treasurer before paying a claim; he must amongst other things
satisfy himself that the expenditure has been duly authorised and
that the certificate is signed by the proper oficer.

Whether the Speaker is the Head of a Department and so
entitled to sign vouchers within the meaning of Clause 101 I very
much doubt. Even if he be so entitled it seems to me that the
Treasurer was acting propercly in referring these vouchers to the
Premier. The practice is for the salaries of members to be paid at
the end of the session. In this case the session had not ended, the
House had been adjourned to a future date to complete its busi-
ness. The resolution of the House regarding the payment had not
been brought to the notice of the Treasurer.

Having referred the vouchers to the Premier — the hc_zad of
the Government — and having received the Premier’s direction to
pay only £25 together with the necessary vouchers signed by the
Premier, then in my wview it was the Treasurer's duty to follow this

direction.
1 am not satisfied on the evidence that the Treasurer had a duty
to pay on the first vouchers and therefore refuse to grant a rule

nisi for mandamus.
Application dismissed.



