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VAl SEFO 'OLIE (Appellant, Defendant)

v

SIONL VALU AND 11 OTI-H".RS Respondents, Plaintifts)

" iis ¢ase aroasc oot of a dicpute among members of @ Women's Society.

Y or p hsd eca alsceibad by the members of the Society for the purpase
rose over the site for the house

¢ i house.  Trouble )
wi't . the laad ¢ the Appenant’s hushand.  According to the
oo ~ nlews o the | peal) this was contrary to the wishes of

¢ m_jo 7y of th membors and they asied that the Court order Vai Sefo
i he sesrcta, of the Soc’ety with whom the moneys had ben dcgosucd.
roor thel .. thuticns. The Court (Hunter J.) gave a verdict for
il (Repondents) for £166/18/0 - - the total of their contri-
ation .
On the 25th January, 1957 the Privy Council (Hammett C.J.)
sct this verdict aside and delivered the following judgment :

This is an appeal from the decision of the Supreme Court of
Tonga dated 7th January, 1955 whercby the Plaintiff Respondents
were given judgment for £166/18/0 and costs assessed at £102

13/6.

In the Court below the Plaintift Respondents clzimed the re-
turn of monies amounting to £166/18/0 handed to the Defendant
Respondent in 1951 and 1952 for the purpose of building a housc
for their Society and £50 damages.

Many of the facts in this casc are not in dispute and they were”
held by the learned trial Judge to be as follows :—

The Parcties to the action were all members of a
Society of which the founder or chairman was Sione Valu.
rules for the Socicty have yet becen formally adopted.

In 1951 and 1952 the members of the Socicty collected and
subscribed moncy towards the erection of a Society House. The
Plaintiffs between them subscribed the sum of £166/18/0. Up
to the 9th May, 1952 therc was a gencral understanding that the
Society House would be erected on or near the site of the old
Tongan House that the Society then occupied.

On the 9th May, 1952 the Socicty held an inspection of the
members wock.  That cvening without any previous adequate
notice the Detendant Appellant proposed that the new house for
the Socicty should be crected on part of the land of her husband
Scfo. It 1s quite clear that there was considerable confusion when
this matter was raised since four ballots by show of hands werc
taken. The ballots were taken late at night without any adequate
previous notice to the members of the Society.

There were present at the meeting a number of persons who
were not members of the Society and some members of the Socicty
were absent.

In the absence of any Socicty rules, we are of the opinion
that proper regard should be paid to custom in determining the
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issuec of whethcr 'or 'not. this, was a properly -constituted mecting
of the Socicty. In our opinion the learncd trial Judge was correct
when he held that it was not a propurly constituted mecting to
d.ocide * pun- ny alteraticn of the previvusly uaderstood site for
the oo ten ot the new Loacy He
re - ot >l Fon

' . . R
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v o I ot ’ nt . n
with her [0 nds jre 07 o do. The o0 wint of 0 aversy
i that she did <5 on k2 hwband's | ad wil st being pr ly
authorised to do so and in dircct condice with the wishes of all

the Plaintiff Respondents who form a inajority in the Socicty,

For the Appellant 1t is contended that since the claim is for
return of the Respondents contributions it must fail, because at the
time the action was commenced this moncy had with approval of
the Respondents already been converted into building materials,
The learned trial Judge considered but rejected this contention.
He held that the Appcllant was cither a trustee of this money, ‘of
was: liable to the Respondents for breach of contract, in the course
of his very clear and concise. judgment. S :

‘"We have given the most careful consideration to this aspect
of ‘the: case. - With  respect to the learned trial Judge we regret
we are however unable to agree- with him.” ‘In our opinion" the
house crected by the Appellant was crected by her with materials
purchased, with the autharity. of the Society, with money entrusted
to-her-for that purpose.. She erected the house on behalf of and
for the use of the Society. .. . - L ‘

She ackfowlédges™ that it ‘is the property of thé Society. "In
out opinion it is the property of the Society. =~

.. Me ace fortified in this belief by the fact that Counsel for the
Respondents in the Court below asked for leave .to amend the

dding an alternative claim that the house be moved

summons by,

to the correct site. . o o _
v~ -For these reasons we regrel we are unable to support the judg:
ment given tn: favour of the Plaintiff ‘Respondents for the return
of their contributions: and ‘to 'this - cxtent the appeal’ must be
allowed. . .- . - :

“*In our ‘opinfon’ thé houseé ‘crected - By the Appcllant is” the
property of the Society. It is now for the members of the Society
to convene-a properly constituted mecting in accordance with local
custom to decide where it shall be sited S



The only evidence before us of the cost of rémoving the house
s that of "Aisca Langi, the Carpenter, who stated that the cost
would be £25. In our opinion the Appellant is liable in damages
(or the cost of removing the Socicty's House Lo the site to be
decided upon by a properly convened and constituted meeting of
h . memnbers ol the Sodicty. Having rcgnrd to this cost, and of
me v v.oan which will result from this removal we consider
e 1 osum oo 200 damages Jaimed 15 not CXCESSIVE.

+ e elore et aside the judgment of the Coutt below and

et ot judgment for the Plaintiff Rcsp(mdcnts on behall

g v sty tor the sum of £30 Jamages. We wish to record

Wt owe deoseoon the understanding that the present house is the

BLLE LY of the Socicty and may me maved to whichever sitc may
e decided upon.

We have considered the qucsrion of costs. 1n ouf view the
costs awarded in the trial Court, namely £102/13/6 arc somewhat
on the high side, but having rcgard to the cxpenscs of the 12
Plaintiffs and their witnesses in travelling to and from the Court
{or the 20 days of the hcaring wc do not ‘ntend to vary them. In
this Court however the /\ppcllant hias been p;\rtially successful and
we fecl that both sides should therelore bear their own costs of the
nppcnl.

There will be judgment for the Plaintiff Respondents for £50
with costs in the Court below assessed at £102/13/6 and no order
for costs on the appeal. ' '





