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LEONE 'ETU (Appellant) v. NUKU (Respondent)

This is an appeal from a decision of the Land Court (Hunter J.) dis-
missing : claim by the plaintiff (Appellant) to the title and estates of
Nuku. ° e appezl was dismissed. The decision is reported a: sctting
out the Pr vy Council’s views on the meaning of Clause 67 of . . Con-
stitution and whether Section 147 of the Land Act (Cap. 45) limits the
rights given by S. 107 of the Constitution. Apparently the view of the
Privy Council is that although 8. 147 of the Land Act limits the time
within which a claim to a toh'a may be brought in the Land Court, such 2
claim could be brought in the Supreme Court at any time. The remarks
on this point were not necessary for the decision of the case and are only
dicta. If this view of the Privy Council is correct it will revolunise the
hearing of title cases. It is doubtful whether_ if it were fully areued the
same decision would be reached on this point.

On the 5th December, 1958 the Privy Council (Hammctt
C.}.) delivered the following judgment :

The Plaintiff claimed from the Defendant the title of NUKU
and the hereditary estates appertaining to that title. The Land
Court after hearing legal argument and without hearing any cvi-
dence dismissed the Plaintiff’'s claim on the ground that on the
facts relied upon by the Plaintiff the claim was statute barred.

The Plaintiff, 2 man of 53 ycars of age maintains that uander
the Law of Succession laid down by Section 107 of the Constitu-
tion he is the true heir by blood descent to the title of Nuku.
He alleges that the present holder of the title is not the true heir
under this Law of Succession because he is merely the desce ‘'ant
of an adopted child who many yecars ago succeeded to the title and
is not a descendant by blood of the original holder of the title.

This appeal is lodged on the grounds that the learned trial
Judge was wrong in law in holding that the claim was Statute
barred, and that any Act of the Legislative purporting to limit
" rights given by the Constitution is ultra vires the Constitution and
of no effect.

The Law of Succession to a title is contained in Section !
of the Constitution. There is no provision in the Constituti
limiting the period within which a person may present a claim
a title of which he is the heir under Section 107.

The learned trial Judge held that the Plaintiff's claim
Statute barred by virtue of Section 147 of the Land Act of whick
the material part reads as follows -

“No person shall bring in the Court any action but within
years ...... next after the time at which the right to brin + su
action shall have first accrued to the person bringing the same.

Tt is the contention of the Appellant that not only is «
section ultra vires the Constitution as limiting the exercise 1
right of succession given an heir by Section 107 of tI “on: -
tion, but also it is a provision ¢ the law yvluch was not £
passed by virtue of the pro.. = 1s of Section 67 of the (€
tion.
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The material part of Section 67 of the Constitution reads a

follows —-
“It shall be lawful for only the Nobles of the Legishtiv
Assembly to discuss or- vote upon laws rel}e‘mng o ... the

titles and inheritances of the Nobles ......

Tt was submitted that since Section 147 of the Land Act wis
assed at a sitting of the Legislature at which both representatives
of the peoples and representatives of the Nobles were present and
voted, it was brought into force unlawfully in view of Section 67
of the Constitution.
“With this contention wec ate anable to agree. In order to
snderstand the meaning of Section 67 of the Constitution it is
helpful to study Section 56, of which the material part reads —

“The Queen and the Legislative Assembly shall have power
to enact laws and the representatives of the Nobles and the
representatives of the people shall sit as one House. Whe
the Legislative Assembly shall have agreed upon any Bill
which has been read and voted for by 2 majority three timss
it shall be presented to the Queen for her sanction and sign
ture and it shall become law vpon publication,..”

\Whilst under Section 56 it is normally necessary for all
presentatives to vote upon-a Bill before it can become law, Section
67, the marginal vote of which reads "Privilege of Nobles,” pte
vide that it shall be lawful for only the Nobles to vote upon laws
relating to the titles of noble.

The wording of Section 67 should be noted particularly——”
the opening words of the Section read —

"It shall only be lawful for the nobles”

. to vote upon laws relating to their titles then it would follo¥
thzlxt it would be unlawful for the representatives of the people
vote upon such laws. In this event there would be some sub
stance 1n this aspect of the appeal. o

| ,f'}ih? opening words of Section 67 are, however, "It shall be
awiul 1ot only the nobles” ... to vote upon laws relating t0 thei
titles, etc.

. pril‘:}[:ug :ue‘;/h Section 67 does, as the marginal note states, give
other mfmbno ‘; l.\;]Obles to vote alone, i.e. to the exclusion ®
their titles e»trcs OIf lhe Legislative Assembly on laws relating 10
do so - there is | they choose to exercise this privilege they may
they do not ct is however no obligation upon them to do so.
ot choose to exercise this privilege there is nothing U

lawful or wrong i ,
. g in the othér members islative Assemblj
voting upon such matters. of the Legislative

Th i .
Act wasr\eroltidno suggestion that when Section 147 of the L
were not erm'?tpgn in the {\Ssembly the Nobles. wished t, but
permitted to, excrcise the privilege given them by S



tion 67 of the Constitution. W do not th efore consider at all
material, the allegation ¥ |, ‘.ot the whole Assembly  voted
without objection from the b :s at the time.

T ot farwe to be o o dired is whether Se ion 147 of
the Lanc Act (Chapter 45) limi.: the cxercise of the ri~hts given
by the Constitution in the Law of Succession set ont n Section
107 of the Constitution.

The opening words of Section 147 of the Land Act are
"No person shull bring in the Ceurt any action.” etc.
In our opinion the important word to consider in the scction
are -
“in the Court.”

Since the only Courts referred to . the whoic of the L+ !
1

Act in which an action may be brou; h is the Land Coust, the
term “the Court” in Section 147 mean “the Land Court.”

It will be observed that this section does not do mu-c¢ than
to torbid any person to bring any action in the Land Court wft..
the expiration of ten years from the date when the cause of 2~
arose.

The L Act Court was set up under the Land Act to ..
case the jurisdiction given it by Section 126 of the Act. There is
no provisions in the Supreme Court Act which precludes the Sup-
reme Court from exercising jurisdiction in matters specifically
allotted to other tribunals.

In our opinion the Land Court has no jurisdiction to enter. .
actions brought more than ten cars after the cause of zction
arosc as specified by Section 147 of the Land Act. Section 147 is
not, however, ultra vires thie Constituiion because it does not
any way affect any rights given by the Constitution but mei "
precludes the pursuit of rem_lic; in the Land Court where 1.
cause of action arose morc than ten years prior t the comme
ment of the Action.

Section 4 of the Supreme Court act sets out the Jurisc’
of the Supreme Court. It can exercise jurisdiction in the

cvil and criminal matters . “=rred to therein and Tay T
matter not specifically allotted to any other ttib_ur}' <

Land Act precludes the Land Ceurt from entertaini~: . - 0o
a title more than ten year. . 't : the cause of action arc it . u.l

appe~ that a claim for a ¢ lere* on *m~t the Plaintiff % ¢ N
entitled to the title anl jr h:ritance of Noble Nuku arn . :

vesting those cstates n him could be bro-:' in ¢t rer
Court at any time.

It is of interest to «»  : section 16 7 the . “ourl
Act which deals wit™ tr_ i ue tion ¢ ons doe:_ S o
to put any limit + 21 « su o F 0w hin coan

action could be bro.
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In our opinion, the iny_mfzans b_y which 2 limitation could
be placed upon the period within which 2 claim to enforce any
rights given under the Constltut}on_ 1s.by a limitation in the Cop.
stitution itself and that such a limitation sought to t?e effected by
an Ordinary Act of the Legislature would be ultra vires the Con-
stitution.  Since Section 147 of the Land Act does not fall within
this category it is not in our view, ultra vires the Constitution,

It now remains to be considered whether the Plaintiff's cause
of action arose more than ten years bchre the date that he com.
menced this Action in the Land Court, i.e. 1957.

The Plaintiff's claim to be entitled to succeed to the title
Nuku arose on the death of his father through whom he claims.
in the judgment of the Court below it was recorded that the Phip.
tiff admitted that this took place more than ten years before he
commenced this action.

In these circumstances, the learned trial Judge of the Land
Court was correct in rulling that by virtue of Section 147 of the
Land Act, the Plaintiff was barred by the expiration of time from
bringing this action in the Land Court.

The appeal is therefore dismissed with £5/5/~ costs.



