VITIKAMI MA'AFU v. MINISTER OF LANDS.

(Land Court. Hunter J. ‘Tongilava, assessor. Nuku'alofa,
17.2.1959; 31.3.1959).

Devolutivn of allotments — Election by sons or grandsons — Cap. 45
Ss. 76, 78.

This was a claim to an allotment granted many years ago to Miafu
by George Tupou L “Uhis Ma'afu was an ancestor of the Plaintiff.  The
Jots sutlicently anpear ia the judgment.

Tu' kot nppcnrcd for the Plaintiff.
‘Ahome’y, Acting Minister for the Defendant.

C.AYV.

HUNTER J.: The history of the allotment “Talitoka™ which
the Plaintiff is claiming is a romantic onc. According Lo story
told to me in Court, and I scc no reason to disbelicve it, many
years ago Prince Taufa'ahau (the present Queen’s father) went at
the direction of George Tupou I to sce a pig owned by the original
Ma’afu, an ancestor ol the Plaintiff. When the young prince saw
it he exclaimed “Why, it is as big as a horse.”” The owner pre-
sented this pig to Tupou I, who was so pleased with it that he
gave the allotment in question to Ma'afu.

This allotment has remained in the family ever since but the
first written record of it is a registration of Sosaia Tinau Ma'afu
as the holder on 4.1.29 with a transfer of the life estatc to his
widow on the same day. Why Finau was registered as the holder
and not his elder brother Kafoa does not appcar from the evidence,
althouph one witness said that at onc time the allotment was held
by Kagon. However I find as a fact that the last holder was Finau,
or to be more precise his widow Lupe for her life.

The only child of Tinau and Lupe was 2 daughter, who at
her mother’s death was married. In these circumstances, in accord-
ance with Section 76 (v) of Chapter 45, the cstatc gocs to Finau's
eldest brother or his eldest male heir.

Finau's eldest brother Kafoa was dead at the relevant time.
Kafoa's eldest male heir living was ‘Ilavalu — the Plaintiff’s father,
and except for Section 78 of the Act the allotment would descend
to him, and through him to the Plaintiff. However ‘Ilavalu was
already in possession of a tax allotment at the time Lupe died.
Section 78 provides that no one. who already has a tax allotment
shall be permitted to succeed as heir to another tax allotment,
except a son or grandson of the deceased holder, who may clect
between his own allotment and the one to which he is entitled as
heir. Unfortunately for 'llavalu he was not 2 son or grandson of
the deceased holder (Fnau) but a nephew and therefore he could
not succeed. 'As 'llavalu could not succeed it goes without saying
that his son, the present plaintiff, has no claim and thc allotment
reverts to the Crown.
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t to the family, the law
is quite clear and I must find a verdict for the Defendant.,

I make no order as to costs.





