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SANFT v. MINISTER OF POLICE AND ORS.

This is an appeal by the defendants (the Minister of Police and Ors.)
from a decision of the Supreme Court (Hunter J.) which is reported at
Page 117 of Vol. I of the Tongan Law Reports.

The Court of Appeal (Hammett C.J.) varied the judgment of the
Lower Court. While it did not decide whether an action in tort lies
against the Government it expressed doubts about it. This question is
no longer of importance as right of action against the Crown in tort has
now been given by Act No. 14 of 1961.

On the 5th October, 1960 the Privy Council delivered the
following judgment :

This is an appeal against the decision of the Supreme Court
dated 30th June, 1959 whereby the Respondent was awarded
£153/0/0 damages and costs against the Minister of Police on be-
half of the Government of Tonga and the second third and fourth
Appellants personally, for an assault committed by the last threc¢
Appellants on the Respondent.

The learned trial Judge in a long judgment reviewed all the
evidence and held as fact that the second third and fourth Defend-
ant-Appellants did assault the Respondent although not as serious-
ly as claimed by him.

He further held that the assault occurred, in part at least,
during the course of the execution by these three Appellants of
their duty as Police Officers. It is however quite clear that the
Respondent’s behaviour was very provocative.

We have examined the record and find there was ample evi-
dence to support these findings. In these circumstances those of
the several grounds of appeal against the decision based on the
facts must fail.

The remaining grounds of appeal may be summarised briefly
as follows :

1. That the learned trial Judge was wrong in law in holding
that the Minister of Police was liable in either a personal
capacity or as the representative of Government for the
wrongful acts of individual Police Officers.

2. That the damages awarded were too high.

We will first deal with-the position of the first Appellant, the
Minister of Police. There is no evidence that he was present at,
or authorised, or approved or in anyway accepted -any personal
responsibility or liagility for the assault committed by the second
third and fourth Appellants upon the Respon_dent. In these cir-
cumstances there were no grounds upon which the Minister of
Police could be held to be liable in a personal capacity, save by
holding he was vicariously liable for the acts of his agents or scr-
vants on a master and servant basis.

It has to be considered therefore whe
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t (Cap. 17) to show that this is not so. The Minister of Police
rlr\lgy (onll; enr)ol Police Constablgs with the consent of the Cz_Lbinet
(Section 9). It is only the Cabinet that has the power to dismis
them (Section 34). The superintendence of the Police Force by
the Minister of the Police is subject to the direction of the Cabi-
net (Section 7). In these circumstances the relationship of Master
and Servant cannot be said to exist between the Minister of Police
and individual Police Officers.

It next has to be considered whether the learned trial Judge
was correct in holding that the Minister of Police was liable in
damages as the representative of the Government of Tonga. He
was not sued in a representative capacity. According to the re-
cord (the Judge's notes) Faleola who aipcared for the Plaintifi-
Respondent at the trial opened his case by saying that the action
was against all the Defendants personally. In his concluding add-
ress Faleola submitted that the Minister was liable because he was
the head of the Police. At no time did Faleola state he was sued
in a representative capacity and we do not think he was so sued.

If the Plaintiff had been sued as the representative of the
Government of Tonga or the Crown, or a Government Depart:
ment was being sued, Order 111 Rule 9 of the Supreme Court Rules
1958 makes it clear that a copy of the summons should have been
served on the Crown Solicitor. This was not done in this cse,
nor did the Crown Solicitor appear in the Court below.

In these circumstances we do not understand why it was that
the learned trial Judge stated in his judgment “The Minister has
been joined as the representative of the Government” since nothing
had been said by either party to this effect during the trial of the
action and the writ of Summons was not so headed. In our opi-
nion the Minister of Police was not sued as representating 51&
Government of Tonga but merely in his personal capacity on the
basis that a relationship of Master and Servant existed between
the Minister of Police and Police Officers.

Smce the Minister of Police was not sued in a representativc
capacrty representing the Government of Tonga and since, for the
reasons we have_ given, he was not liable in his personal capacity
the appeal by him against the judgment must be allowed.

Before we leave this subject however we feel reference should
ze made to the decisi'qn of the Privy Council referred to by the
o&tlrt belsqw namely “Ulukalala-Ata,” the Minister of Police, and
ot 1;55;) tone Lopeti and another” (Privy Council Appeal No. 3

In that case two P
authority, seized Lopeti’
later removed it to P
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him or allow him to
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Lopeti ‘then sued Ulukalala-Ata and the two Police Officers con-
cerned for the return of his motor-cycle and damages for its
wrongful seizure and detention. The Supreme Court held that
the original seizure was unlawful and awarded damages against
the Ulukalala-Ata, and these Police Officers. In the course of his
judgment the learned trial Judge said that Ulukalala-Ata, the
Minister of Police, was liable as representative of the Government
of Tonga. Since the action was not brought originally against him
in this capacity but only against him personally the award of
damages against him should only have been an award against him
in his personal capacity.

Ulukalala-Ata appealed in his personal capacity against the
judgment .of the Supreme Court. There were many grounds of
appeal but not one of them complained that the trial Court had
erred in law in giving judgment against him as the representative
of the Government of Tonga. The grounds of appeal merely
complained of the trial Court findings of fact, of thc amount of
damages awarded, of the amount of costs awarded and of the
finding that the original seizure was unlawful. Ulukalala-Ata
accepted the fact if he was liable at all, he was liable in a personal
capacity, as he was originally sued in the name Ulukalala- Ata,
Minister of Police. He signed the Petition of Appeal in his
personal capacity and not as representing the Crown or the Police
Department or the Government of Tonga.

The appeal was heard at the end of the last sittings of the
Privy Council and because of the shortage of time available we
announced our decision, dismissing the appeal without setting
down our reasons. It is unfortunate that this has apparently led
to a misunderstanding. We are unanimous in our view that Ulu-
kalala-Ata, and the two Police Officers sued with him were all
personally liable because they had all acted without lawful autho-
rity : they two Police Officers in seizing and Ulukalala-Ata in de-
tining Lopeti’s motot-cycle. The question of whether the Crown
was liable in damages in these circumstances was not argued be-
fore us and was not considered by us. If it had been considered
we would undoubtedly have held that the Crown was not liable
for the simple reason that Ulukalala-Ata was not sued as represent-
ing the Crown but in a personal capacity. It is true that during
the actual hearing the trial Court said it would allow an amendment
to the proceedings but no such amendment was in fact made. No
amended writ was filed, no fresh service was effected and the
action continued without any amendment, in fact, at z.lll to the
names and capacity of the parties, according to the copies of the
record supplied for our use by the Supreme Court.

We would like to emphasize that the naming of the parties
to an action and the stating of whether they are sueing or are sued
in 2 personal or a representative capacity Is one of fundamental

importance. Unless a Plaintiff states clearly and unequivocally on

the writ of summons that a Defendant is sued in a representative
behalf or in what capacity

capacity and states precisely on whose
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he is sued it will be assumed that he is in fa.ct_ sued in a person|
capacity. Again where a person has been sued in a wrong capacty,
we do not consider it to be enough for a lawyer merely to state st
the trial he wishes to sue him in another capacity. It is necessary
in all cases (save for special reasons which should be> recorded)
for an amended writ Summons to be filed and, for this amended
writ of summons to be served, and for adequate time to be allowed
for the Defendant to file a defence to the amended summons, be.
fore the trial procceds. The teial Court should also amend it
own record accordingly.

We should perhaps record that apart from Section 129 of the
Iand Act (Cap. 45) which, since it deals with the question of costs
being awarde(‘F to or against the Crown in Land cases, by implia-
tion suggests that it is possible to sue the Crown, we koow of no
Act of the Tongan Parliament, .not of any decision of the Privy
Council, which supports the view that an action lies against the
Crown in respect of the unlawful acts of its servants. It ther is
however any other authority then we shall have to consider thit
authority if this point is raised before us again before a Crown
Proceeding Act has been passed.

As far as the second ground of appeal in the present case is
concerned we are of the opinion that tn view of the learned trial
Judge's findings of fact that the effect of the assault was not &
great as was claimed, and in view of the rather provocative be
haviour of the Respondent the award of £153/0/0 damages wis
unreasonably high.

After considering the whole of the evidence we have decided
to reduce the amount of the damages awarded. It is clear that the
responsibility of the 2nd, 3rd, and 4th Appellants for this assault
was not equal and as a result we shall not give judgment against
them all Joir}tly and severally. We award the Respondent £10
damages against the 2nd Respondent, £10 against the 3rd Res
pondent and £40 against the 4th Respondent.

The Resgondent is entitled to costs in the Court below, but
having regard to the fact that he has succeeded to the extent of
£60 only whereas be claimed £2,000 damages we shall reduce the
costs awarded him in the Court below,

_In the result the appeal of the 1st Appellant the Minister of
Police is allowed, the appeal of the 2nd p}\)ppella’nt is allowed ia
part and judgment is to be entered against him for £10 plus £I3
iosts lm the Court below and £3/3/0 costs in this Court: tht
‘bEP::t Ofdthe 3rd Appellant is allowed in part and judgment is !0
and £3e/f§ Oagﬂlﬂ5§ him for £10 plus £15 costs in the Court belo¥
e é _costs in thxs. Court and the appeal of the 4th Appellast

owed Iin part and judgment is to be entered against him for
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