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MINISTER OF LANDS v. MANASE KAMOTO.

: Yo' N ku'zlofa, 8th
Land Court. Hunter J. Assessof S. . K ho;  8th,
( q?lth and 12th June, 1962 and 18th and 22ad June, 1962).

llotments — Unsegistered holder before 1927 — Posthumous re-

gi(;?;:ti:n of heir — Life estate of widow — Fvidence of ownership —

Regisuatioh not essential — Grant of allotment 10 excess of ! atutory area

before 1927 — Order for subdivision — Mioister has no power to order

subdivision of Town allotments —— Reopening case for fur}h:r legal g

sent — Power of Court — Land Act (Cap. f5) Sections ~, 49_ 51, 76 —
1903 Laws Clause 452, -i66.

[a this case a town allotment haé hewa ‘o Pt LT " L
family for many years prior to 1927. The o~ | - - K oo
though he held the allotment prior to 1915 v s 0 v T . In 1018
his . widow (grandmother of the defundant) P RIS
death the defendant was registered.  This all ot O
area laid down in the Land Act 1927. Tt Min er - i B
registration of the defendant was madc in €rof | B ool
his grandmother the allotment reverted to the Coo - A e
ment the Court ordered the case to be put & o1 t U

as to whether the order that the allotr ut shn 12 ¢ b LRV (RO
The decision on this further point is alsy, o orte

HELD : The registration of the defendiat s
holder of the allotment.

HELD further: that neither the Miniscer 2 b oo T 0
order the subdivision of a town allot :

__Hnle Vete for-the Plaintiff.
Tu'akoi for the Defendant.

C.AV.

HUNTER J.: The Minister of 1 @ is =, f -
Defendant has no right to a town allc:men* 1 1 T
although bis name was registered as the Rl b My
himself on 17.2.55. The Minist.r clir s ¢ 0. %
rfna:le in error without a proper consider icn ¢ < I o™
acts.

T am satisfied this allotment h.. L..a h Tk KT
for many years. ‘'Etoni Tonga who is 87 i il
dence that he knows that it “belon: |' te he Kor
before 1900. There is no record of T Ty v
in the_books of the Lands Department - “il'-.“. ae e b
as registered in the name of Lu'isa ™ uKen -~ .. L 18
grandmother. The original plan of " n om I
sbows Manase Kamoto's name wril 2r u Co
tton. There was no evidence of tt © oth -

w1d.ow died on the 21.12.57, and or *he '~
registered in the name of her grandson — '
The Minister alleges that this registc

no evidence that the original Mr-- 2 K
Nau —— was ever entitled to the allotricn..

e '.;Pi
C e at doed

R TR S (R

- N [



133

+ * vourt held in the cas: f Fifita Mai. ' >tau v. Hon. Vaha'i

(31. % 59) that although r ;i .ation is ev. < ownership it
is : nece " "y to prove ro istration to est ' L Ty A
simi view was taken by the Privy Council in v - - - & Vi
‘afitu v. Mesui Moala (25.1.57). In my view t} ro i 7 ot
evidence here to show th~ .= grandfather of the De r - » is
the lawful holder of this allotment. This is suppor | e

finding of the Minister on the 17. 2. 58 that the defendar -

legal heir as he was the grandson of the original Manase ~ u .
In any case the failure of the original Manase Kamo '~ to -
registration (and it must be rcmembered that he he' the ~ i
long before the Land Act Cap. 45 was enacted) does not m _ior
in view of the proviso added in 1949 to S. 76 of Cap. 45. If the
Minister is satisfied that the deccascd person was the lawful holder
he may effect posthumous registration at the request of the heir.
This he has done and therefore he must have been satisfied that
Manase Kamoto deceased was the lawful holder.

The point taken by the Minister that as the registration of
Nau Kamoto was a posthumous registration, she held only a life
estate and on her death the ‘api reverted to Crown docs not arise
as the defendant’s title i3 now perfected by the Minister's Re-
gistcation 1n 1938, and 1 cxpress no opinion on this point.

One question remains : this '.bpi is in excess of the statutory
area. Section 49 of Cap. 45 provides that a grant r* an allotment
in excess of the statutory area is-pull and voitd.  ’hether the o
gistration of the defeadant in 1958 is to be regarded as a grav.
of the allotment or merely a transfer from the previous holder + ;
view is that the Minister should subdivide the allotment into a

of one rood and twenty four perches (Section 7 of Cap. 45) anu
grant to the defendant one of such areas. The defendant shounld
be allowed to choose which area he prefers. The balance will re-
vert to the Crown, if it is Crown land, otherwise to the Tofi'a

holder.

The case was put back for further argument on the qu “ion
of subdivisic and on the 22nd June, 1962 the Court del o
this further judgment.

HUNTLR J.: On the 12.6.62 the Court gave ;.. neat in
this case and decided that 1{ nasc Kamoto was -~a'" -
the town allotment in questi 1and g re judym + "¢ ho«
ant but added a rider that as this allotmear = ==
than allowed by Section 7 ~¢ 7»~ 45 the o~ .
divided into arcas of 1 roo 27 p -ches r ' Mat he . -
should take only one of suc "1 s

After yivie ¢ thr ¢ cision [ 1i0 cHoza
rider could F-sarp ol gy I 4 .3 nla 0.
argued 1 felt b thL_ .. s 1 Y tac li Co

ment on th - -
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The case came on for further hearing today and the Coun
has heard the submissions of both Counsel.

Hale Vete took a preliminary objection that th_e Court was
functus oficio and that the decision must stand as given. 1 over
rulcd this objection. The Court has an }nhe.rent right to call for
further argument on a point of law which it fegls was not suﬁ.s-_
ciently argued or not argued at all at the hearing and then, if
necessary, give an amended judgment.

I have carefully listened to the arguments of both Counsel
nd reconsidered the Jaw on this point and I am now satisfied that
the Court was in crror in ordering a subdivision of the allotment
and 1 feel that the Minister has no power to make such a sub-
division.

As I stated when giving judgment I was quite satisfied tha
this allotment had been held by the Kamoto family for many years

cior to the Land Act of 1927 and that the Defendant's grand:
thher (Manase Kamoto) although not registered was the legl
holder.  The only registration of the allotment is a registration in
the name of Nau Kamoto — Manase Kamoto's wife, and although
it is not so stated in the register this must have been a registration
for an cstate for life, as a woman could not hold an allotment ex-
cept she were a widow when she took ¢ life estate. Counsel for
the Crown submitted that if the estate Nau held were a life estat,
then on her death the allotment reverted to the Crown. But this
is not so. Clause 466 of the 1903 laws provided that if a person
died without heirs his widow took a life estate in his tax allotment
(town allotments are not mentioned in the section) and that on

her death the allotment reverted, but only in case of a holder
dying without heirs.

However town allotments were hereditary, see Clause 454 of
the 1903 laws, and although in those days there appears to hae
been no provision for the registration of town allotments, tat
allotments were registerable though failure to register would nof
invalidate a title, and the onus of registering an allotment appesrs
to have been placed on the Minister and not on the allotment hol
der (see Clause 454 of the 1903 Laws).

How Nau Kamoto’s name appears on the Register has not
lh))ccn cxplamed‘, but whatever the reason be the heirs to Nau's hus
:_md were entitled to this town allotment, notwithstanding the
ﬁxgtratxon of Nau's life estate. The present defendant is the direct
cic of the Manase Kamoto who held the allotment prior to 1915
The foregoing is irrelevant to the question as to whether this

allotment should now be subdivided but as it was raised by Hale

Vete in thi ;
on it. is further argument [ thought I should express my e

Section 7 of Ca
rood and 24

of this area

\ p. 45 limits the size of a town allotment to!
PC;?.CICS_ and any grant of a town allotment in €xets
which is made” after the ‘Act came into force (23
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August, 1927) in null and void. Such a provision could only
ref - to grants made after the act, .rcerwis it would be in con-
flict with Clanse 20 of ' : Constitution.

The town allotment under consideration is : ¢ " tedly in ex-
cess of the statutory area bu. *his allotment was gira | g be-
fore the coming into force ¢~ Cap. 45. It was held by /Tuam ..
at least prior to 1915. Counsel for the Minister suggests n:t
when the Minister registered the present defendant in 1958 thic
was a grant of an allotment, vcid because it was in excess of
tutory area. But this is not so, it is not a grant of an allotme
but a transfer of an already existing allotment. The defendant
said that he paid the fee demanded 5/— This is the fee for the
transfer of a town ‘api. On the grant of a town ‘api the fee is
10/-. Sec Schedule 1V to the Act.

The only provision in the Act relating to the subdivision of
town allotments is to be found in Section 51. This provides that
the holder of a town allotment may apply to the Minister request-
ing him to subdivide an allotment of a specified size. Nowhere
in the Act is the Minister given power to subdivide a town allot-
ment without an application of the holder nor is any power given
to the Court to order such a snbdivision.

The result is therefore that the order made on 12. 5. 62 re-
garding the subdivision of the ‘api must be deleted, all the rest of
the order to stand.




