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Agency - shipping company whose contractual obligatiollS wer~ guaranteed by the 
Government was not an agent oj the Government 

Contract - deed oj guuranlee oj perjormance oj obligations under a contract held 
fiOt to include arbitration award 

20 Contract - deed oI~uarantec oj perjormance oj obligations under a contract does 
not extend to include obligatiollS ui'ising under subsequent malerial variations to 
the contract which have noc been consented to by [he guarantor. 

Guarantee -deed ojguarantee ojperjormance ojob/igatiollS underu contlact does 
not extend to include amount oj atibitration award not cOllSented to by the 
guarantor. 

Pacific Navigati on Co Ltd entered into an agreement on 15 December 1975 with Reef 
30 Shipping Co Ltd to charter a vessel, and on 12 January 1976 the Government of Tonga 

entered into a deed of guarantee whereby it guaranteed to the Reef Shipping Co Ltd the 

full performance by Pacific l'';avigation Co Ltd of its obligations under the charter 
agreement. 

40 

50 

On 9 rebruary 1977 Pacific "Iavigation Co Ltd and Reef Shipping Co Ltd entered into a 

further agreement to vary the charter agreement by adding two clauses : one, which 
provided for all disputes between the parties under the charter agreement to be determined 

by arbitration in Auckland, l\ew Zealand, and another which provided that the proper law 
applicable to the charter agreement shall be New Zealand law. 

Disputes did arise between the parties and were referred by them to arbitration in 
A uckland on a result of which Pacific Navigation Co Ltd was ordered to pay $NZ 
165,114.79. The company then made a demand upon the TOllga Government, which had 
not been a party to the ari bitra tion, for payment of this sum, but this was refused. 

Reef Shipping c. :o Ltd brought proceedings in the Supreme ('ourt based on the guarantee 
given by the Government, but the claim was dismissed. The company then appealed to 
the Privy Council 
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HELD: 
Dismissing tht z}Jpeal. 

(1) The guarantee given by the Government in the deedof 12/111976 was confined 
to the obligations of Pacific Navigation Co Ltd under the agreement of 15 
December 1975, and did not extend to include any liability under the 
arbitration award. 

(2) The contract of guarantee comprised both the deed of 12/1/1976 and the 
agreement between the shipping companies of 15112J 1975 and there had been 
a material variation of the latter without the consent of the Government which 
was not bound by them. 

(3) The Pacific Navigation Co Ltd was not an agent for the Tonga Government, 
and \vas not held out to be such. 

Cases coasidered 
In re Kitchin (1 881) 17 Ch D 688 
The Yasso, Bruns v Colocotronis [1979)2 Lloyds Rep 41 2 
Moorgate Mercantile Co Ltd v Twitching [1975] 3 All ER 314 
Smith, Stone & Knight v Birmingham [1939) 4 All ER 116 
Winstone Ltd v Bourne & Anor [1 978)1 NZLR 94 

Privy Council 
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Judgment 
This is an appeal agai nst the di~mis sal of im action brought by appellant fOj th<: 

recovery of the sum of $NZ165, 114.79 which was the amoan't awarded to appellant in 
arbitration proceedings between appellant and a registered company named Pacific 
Navigation Company Limjted (hereinafter called PNCL). Appellant and PNCL entered 
into a Bareboat Charterparty ~greement on December 15, 19:75 in which appellant was 
the owner of the vessel a nd PNCL the Charterer. On January 12, 1976 the Government 
of Tonga entered into a deed which, after reciting the said Charterparty, provided that: 

"THE GOV ERNMENT OF TONGA HEREBY GUARA NTEE the full 
performance of the Charterer of its obligations under the said Charterparty 
AND DECLA RE that the guarantee is entered into on the faith of the said 
Charterparty and not otherwi se. " 

The Charterparty was later varied by a written document dated February 9, 1977. 
The original document has been lost. According to the evidence and dccuments 
produced, the heading of the variation agreement was as follows: 

"Agreement made this 9th day of February 1977 between A W Ellem, 
Administrator of Pacifi c Navi gation Company Limited of Nuku'alofa Tonga 
and Thomas McNicholl representing Reef Shipping Company Limited, 
Norfolk Island.· 

This document will hereafter be referred to as "t:,e arbitration agreement' . 
'l'he added clause read as follows: 

"Clause 34 
A II disputes arising from time to time out of this contract shall unless the 

parties agree f orthwi th on a single arbi trator, be referred to the fi nal arbi tratement 
of two arbitrators in Auckland, New Zealand who shall be c0mmercial men 
employed under the terms of the Arbitration Act 1908, one to be appointed by 
each of the parties with power to such arbitrators to appoint an umpire, Any 
claimJllUst be made in writing three months of final discharge, and where this 
is not complied with, the claim shall be deemed to be waived and absolutely 
barred. No award shall be questioned or invalidated on the grounds that any 
of the arbitrators are not qualified as above unless objections to his acting be 
taken befor~ the award is made. 
Clause 35 
The proper la\', applicable to this Charter Party shall be New Zealand Law· . 

There is no evidence to show what the form of execution was but it is a fair inference from 
the above extract that it was never officially sealed and executed but was merely signed 

110 by Messrs Ellem and McNichol! as agents for the respective parties, 
Breaches of the terms of the Charterparty were alleged by appellant and claims for 

loss wer:~ the subject matter of an arbitration between appe llant and PNCL in which 
appellant was awarded the said sum of $NZ165, 114,79. Government was not a party to 
the arbitration . Appellant then made demand upon Government for payment of the sum 
so a'.nrded. The Supreme Court dismissed the action and from that dismissal the present 
appeal has been brought. 

The case was argued, almost wholly on the effect of the variation agreement. The 
general law, when there has been a variation of the terms and conditions of the principal 

120 obligations, is, so far as it is relevant to the present proceedings, set out in the followin g 
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passage in Halsbury's Law~ of England 4th Edition Vol.20 para.253 ; viz: -
253 "Material variation of terms of princi pal contract. Any mate ria l vaiation of the 

terms of the contract between the creditor and the princi pal debtor will 
discharge the surety, who is relieved from liability by the creditordealing with 
the principal debtor (or with a co-surety) in a manner at variance with the 
contract the performance of which is guaranteed. 
When a person becomes surety for another in a specific transaction or 
obligation, the terms and conditions of the principal obligation are al,o the 
terms and conditions of the suretyship contract, and if the credi tor, without the 
surety's consent, alters those terms to the prejudice of the surety, the surety wili 
be free, it being the clearest and most evident equity not to carryon any 
transaction without the privity of the surety, who must necessa rily have a 
concern in every transaction with the principal debtor, and who cannot as 
surety be made liable for default in the performance of a contract which is not 
the one the fulfilment of which he has guaranteed." (Emphasis has been added) 

It will be seen in due course that the question is much wider. 
To ascertain the real issue in this case, it is necessary to analyse the amended 

statement of claim upon which the action was tried. First, the Charterparty was pleaded 
740 and then followed a claim that, by the deed of guarantee, dated January 12, 1976, 

Government had guaranteed full performance by PNCL of the obligations of PNCL under 
the Charterparty. It was then stated that PNCL had made default in its performance of the 
Charterparty and that particulars of such default had been given to PNCLand further that 
such default was subject toexpress findings under an arbitrator's a ward dated August 
2, 1979 a copy of which award had been delivered to PNCL and Government. Then 
followed para.S which reads: 

750 

"5 THAT the Plaintiff's claim for damages against PACIFIC NA VIGA TION 
COMPAI'<Y LLvfITED in respect of its said default was the subject on an 
arbitration in A uckJand, New Zealand as the method agreed to determine the 
disputes which reference to arbitration was with the Consent of the Defendant 
(although the Plaintiff does not admit that such Consent was necessary to 
preserve the guarantee.)" 

Particulars of the amount aF'arded were set out in para.6. It was then stated that PNCL 
had made default in payment and that demand had been made on Government to pay the 

amount of the award. 
Paragraph 5 above makes specific reference to "default (which) was the subject of 

an arbitration in Auckland, 1"ew Zealand, ~~method agreed on to determine the 
760 disputes". It will be noticed that the arbitration agreement was not pleaded. There were 

no particularsgiven of "the method agreed on" referred to in para 5. It is clear that the 
documents pleaded do not contain any referenCE to the determination of disputes by 
arbitration, so "the method agreed on" does not fall within the provisions of the only 
documents pleaded. From the course of the action and argument, both in the Supreme 
Court and before the Privy Council, the only evidence of an agreement to submit disputes 
to arbitration is that contained in the arbitration agreement to which Govenment was not 
a party. Hence it becomes clear that para.5, without expressly pleading the arbitration 
agreement, relies upon that document as the basis of the award. 

170 From this analysis it emerges beyond any doubt that the only cause of action pleaded 
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was based on an award made under the provisions of the 1rbitration agreement. The 
prima ry question then is whether or not, under the terms of the guarantee, Government 
is liable , not for the defaultofPNCL under the terms of the Charterparty, (because no such 
issue has been raised in these proceedings), but for the amount of an award (which had 
already determined all questions of default) made in an arbitration between appellant and 
P')CL in purs uance of the provisions of the arbitration agreement. The distinction is vital. 

No action based on the award could possibly arise under the two documents pleaded 
so it is idle for appellant to argue that the arbitration agreement was not a material variation 
of the Charterparty, it was a variation essential to proof of the cause of action pleaded. It 
was a new and additional obligation upon PNCL under th~ Charterparty to submit 
disputes to arbitration and further it changed the law of the Charterparty contract from the 
law of Tonga to the law of New Zealand. It deprived PNCL of its right to resort to the 
courts of the original law of the contract. Wi thout question the Charterparty was 
materia lly altered and the alteration was an essential element of the cause of action. 

The only cause of action accordingly rests squarely on proof that the guarantee upon 
its true construction, was in terms sufficiently wide to embrace liability for an award 
which v.'as made W'\der the arbitration agreement, and which had already determined all 
questions concerning the Iiabillty of PNCL to appellant in an arbitration between 
appellan t and PNCL under New Zealand law. 

The only written document of guarantee pleaded is the deed dated January 12, 1976. 
In expre3s terms it is confined to the obligations of PNCL under the Charterparty dated 
December 15, 1975 and further declares that the guarantee is entered into on the faith of 
the Charterparty and not otherwise. Liability of PNCL to pay the amount of an award can 
arise only 1 f PNCL entered into an obligation, not contained in the Charterparty but 
additional to its provisions, to submit disputes to arbitration. The cause of action 
demonstrably does not come within the express terms of the deed of guarantee, which is 
confined to the Charterparty in its original form, before the arbitration agreement was 
entered into. 

The argument of counsel for appellant that the provision for arbitration was not 
material but was merely an alternative method of ascertaining the liability ofPNCL under 
the Charterparty requires further comment. The law i~ quite clear that, if appellant 
resorted to Court proceectings to ascertain liability of PNCL for default (which was the 
only remedy under the documents pleaded), Government would not be liable for any 
judgment urtless it was made an express party to such proceedings. The position would 
be the same if the parties similarly resorted to arbitration as a result of the arbitration 
agreement requiring this course. The law is stated in Halsbury's l--aws of England 4th 
Edition Vol. 20 para. 150 as follows: 

"150 Evidence of Surety's liabililY. In an action against the Surety by the Creditor, 
a judgment or award obtained by the Cr~ditor against the principal debtor is 
not evidence against the Surety;" 

The Gase of k!:~.Kitchin (1881) 17 Ch. D. 688 is in point. The guarantor was 
originally a partner in a firm which had a contractto purchase certain goods. This contract 
contained a general clause for the determination by arbitration of all disputes between the 
seller and buyer. One partner, the guarantor, retired from the firm. A new contract was 
entered into by the remallling partners in exactly the same terms. This was guaranteed by 
the retiring partner. The Court of Appeal (James, Baggallay andLush UJ) held that the 
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guarantor was not liable to pay the amount of an award made under the arbi tration 
provision. At pages 671-672 James L.J. said: 

"The ,-eal question is, what is the true intent and meaning of the guarantee? It 
must be treated, as Lord Justice Lush has already sa id , as if Mr Ki tchin, the 
guarantor, had been an entire stranger. The fact that he had been a pZ'lner in 
the English firm, or the motives which induced him to give the guarantee, 
cannot have the slightest ~ffect on its true legal operation. The continuing 

partners are to pay fOl the wines supplied, but he will pay for the wines if they 
do not, or will make good what they do not pay. There are a great number of 
things which by the agreement they are bound to do; he guarantees that they 
will do these things, and if they fail to do them, then he is liable in an action 
against him by Messrs. Cantor for any damages which can be shew n by legal 
evidence to have been caused to them by that default. That is what he has 

agreed. It is contended that he is liable to pay any sum which an arbit rator shall 
say is the amount of the damages. T he guarantee must be expressed in very 

cleLl.' wvrds indeed before I could assent to a contruc tion which might lead to 
the grosses.t injustice. It is perfectly clear that in an ac tion against a surety the 
amount of the damages cannot be proved by any admissions of the principal. 
No act of the principal can enlarge the guarantee, and no admiss ion or 
acknowledgment by him can fix the sure ty wi th an amount other than that 
which was really due and which alone the surety was liable to pay. If a su rety 
chooses to make himself liable to pay what any person may say is the loss 
which the creditor has sustained, of course he can do so, and if he has en te red 
into such a contract he must abide by it. But it would be a strong thing to sa y 
that he has done so, unless you tind that he has said so in so many words . The 
arbitration is a proceeding to which he is no party; it is a proceeding between 
the creditor and the person who is alleged to have broken his contract, and if 
the surety is bound by it, any letter which the principal debtor had written, any 
expression he had used, or any step he had taken in the arbitration would be 
binding upon the surety. The principal debtor might entirely neglect to defend 
the surety properly in the arbitration; he might make admissions of v3riOUS 
things which would be bi'1ding as against him, but which would not, in the 
absence of agreement, be binding as against the surety. It would be monstrous 
that a man who is not bound by any admission of the principal debtor, should 
be bound by an agreement between the creditor and the principal debtor as to 
the mode in which the liability should be ascertained. That is enough to 
-dispose of the case.· . 

This case wsa recently followed in The Vasso, Bruns v. Colocotronis (1979) 2 L10yds 

Rep. 412 .. 
These authorities emphasise that it is the guarantee document itself which must be 

expressed in terms wide enough to embrLlce clearly such a liability for an award by 
arbitration between the creditor and debtor if it is intended to be included. Knowledge 
of the existence of the clause in the guaranteed contract is insufficient. Express 
contractual liability under the deed of guarantee is essential. 

There is a further answer to the case of appellant. It is clear from para.253 of 
Halsbury's Lauvs of England Vol.20 (underlined supra) that the contract of guarantee is 
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comprised of two separate docl'ments, namel~': 
(1) The deed of guarantee dated January 12, 1976 executed 0n behalf oj 

Government, and, 
(:L) The principal obligations between PNCL and appellant contained in the 

Charterparty in its original fonn as at December 15, 1975. 
The law of the contract of guarantee was the law of Tonga, The cause of action pleaded 
postulates two new ooligations which have their origin in the arbi tration agreement and 
could not arise under the documents abO','~ referred to. These new obligations, which arE' 
essential to the cause of action are:-

(1) An obligation of PNCL to submit disputes under the Charterparty to a 
particular form of arbitration under the law of New Zealand in accordance wi th 
the arbitration clauses 34 and 35, and, 

(2) An obligation on the part of Government to pay the amount of any award so 
made between appellant and PNCL. 

The provisions of th<! deed of guarantee are not wide enough to include the second 
obligation above set out. Moreover, the law of the contract of guarantee has been varied 
in a mate rial respect in that the questIOn of liability between the creditor and debtor is to 
be detennined by a different system of law from that applicable to the original guaranteed 
Charterparty. The addition of any such obligation to be enforceable is required to be in 
writing signed by or on behalf of Government and supported by consideration or by deed, 
and must have legal effect as a variation of the written deed of guarantee executed 
fonnallyonJanuary 12, 1976vide I-Ialsbury's Laws of England (supra) para,293, Nosuch 
document has been either pleaded or proved. The arguments of counsel for appellant that 
consent to or concurrence in, or knowledge of the fact that appellant and PNCL had 
entered into the arbitration agreement are irrelevant. It is a matter of contract in which 
the ambitof liability is strictly construed and confined to the exact tenns of the guarantee, 
The question ina case such as t~e present one is whether the new and additional obligation 
is within the tenns of the written document entered into by the guarantor. The position 
is different when there is no more than a departure from the tenns of an existing obligation 
but which is still the basis of an action against the guarantor. No agreement to arbitration 
was included in the guaranteed contract 

The question of agency, which was streruously argued by counsel for appellant, wilt 
be dealt with although the Privy Council is of opinion that the appeal must ffail on the 
grounds already set out. The scope of the agency, which must be established, requ:res 
proof of authority to vary the deed of guarantee of January 12, 1976, by altering the law 
of that contract in a material respect and also by adding to it an obligation to pay the 
amount of any award so made between appellant and PNCL. The plea of agency in 
appellant's reply is not sufficie~. t to allege agency wide enough to authorise a variation of 
the scope of liability under the deed of guarantee itself which is essential if the cause of 
action is to succeed. Nevertheless, the Privy Council proposes to deal with the submission 
that PNCL \"as the agent of Government with such authority, 

The fir~ t obse.rvation to be made is that PNCL W8.S a contracting party ';.:hose 
obligations to appellant were IPe subject matter of liability under the guarantee, This 
proposition requires c~Jeful analysis . The relationship, directions and operations of 
PNCL have all been enlisted in aid of this contention, but the simple proposition is that 
PNCL was at this time engaged in making a material alteration to its own contract \'lith 
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appellant. It was the debtor orobligor whose obligations with appellant were guaranteed 
by Government. The effect of appellant's claim is that by making a mate ri al alte ration in 
its own contract, PNCL was also acting as agent or purporting to act as agent for its 
guarantor for the purpose of making also a material alteration to its guarantor' s contract. 
Counsel claimed that PNCL was an organ of the Government and that it is inconceivable 
that PNCL was trading as an independent body. These sweeping generali :, ;;tions do not 
help. They blur the poisition almost to the point that, indeed they seem to go so far as to 
say that, Government would in any event be responsible for the defaults of PNCL under 

the Charterparty even if there were no guarantee. in short it would mean that even in the 
case of the Charterparty itself Government would be responsible because Pl'-;CL was 
actingas its agent when entering into the Charterparty. They are separate entitles and must 
be so treated unless the transaction comes within recognised exceptions. 

Government had obliged itself to appellant to guarantee the due performance of the 
Charterparty by PNCL. f..ach party was a separate entity and was w treated by appellant 
who now seeks to have that contract of guarantee mate ri ally altered by an agreement 
which was clearly made between only appellant "Ild PNCL without any reference at all, 
according to the evidence, to the existence of the contract of guarantee whi ch appellant 
knew existed additionally between itself and Government. Appellant's agent never 
purported to involve the known guarantor in the transaction but appellant now claims that 
the inference must be drawn that Pl'TCL was acting in the dual capacity as the principal 
party to the Charterparty and also as agent for Government in the matter of the guarantee 
so as to impose a new liability on the guarantor. The Privy Council cannot ac cept that this 
was so. There is no evidence to support such a claim. 

Th'e authorities on agency by estoppel or apparent authority do not help. A fJpellant 
had a contract of guarantee expressly made in writing betwr~!1 itself and Govemment. 
What has to be shown is that Government held itself out or engaged in some course of 
conduct which would make it unjustorinequitable for it to say that authority was not given 

to make a material amendment to the deed of guarantee. Counsel cited Moorgate 
Mercantile Co. Ltd. v. Twitching (1975) 3 A II E.R. 314 where J .ord Denning :vf. R. said: 

"Estoppel is not a rule of evidence. It is not a cause of action. It is a principle 
of justice andof equity. It comes to this. Whena man, by his words or conduct, 
has led another to believe in a particular state of affairs, he will not be allowed 

to go hackon it when it would be unjustor inequitable for him to do so. Dixon 
T. put it in these words. The principle upon which estoppel in pais is founded 
is that the law should not permit an unjust departure by a party from an 
assumption of fact which he has caused another party to adopt or accept for the 
purpose of their legal relations." 

The Privy Council can see no grounds for holding that the Government, having on 
January 12, 1976 entered into a deed of guarantee in respect of the obligations of PNCL 
to appellant, had created by February 1977, any ground for the assumption of fact by 
appellant that the contract of guarantee could be altered by PNCL in the manner defined 
by the mere fact of materially altering its own obligations which were the sublect matter 
of the guarantee. The proper inference to be drawn from the evidence is that the parties 
were entering upon a variation of the Charterparty and that the guarantee was never in their 
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contempla ti on. It would be expected that at lease Mr.McNicholi would give some 
evidence to support appellant's contention. The judge's findi ng on his evidence \·'ill be 
referred to later. 

Reli ance was placed on a number of cases some of which ought to be dealt with. First 
was the case of Smith, Stone & Knight v. Bermingham [1939] VolA All E. R. (Annot) 116 
and further ca ses to the same effect. Eac h case has its own peculia r facts but in each the 
Company wa s li ttle more than a "shell " or a "na me" used for another corporate entity 
These cases have no application and the Privy Council rejects entirely any claim that a 
comparable situation exis ted. PNCL was in every way a substantial, independently 
operated commerica l ven ture which Government had set up and supported to fos ter and 
suppl y a shipping seryice which wa s co nsidered by Government to be essential in the 
national interest. State industries in many countries are opera ted by means of a separate 
corporate en ti ty. The reasons for this are manifold. The Privy Council is sati sfied that 
Govern ment was meticulous in setting up a corporate body in a prope r le gal manner and 
tha t a ll steps were ta ken to ens ure that it was a full y via ble commercial booy properly 
('pe rated and contro lled as such an entity ought to be operated and controlled. The deed 
of guarantee was a natural coro lla ry of such a se t-up but it does not confer an agenry for 
[he creation in the manner alleged of a new obli gation under that deed. 

T he case of \Vi nstone Ltd . v. Bo urne & Anor [ 1978]1 N.Z.L. R. 94 call s for short 
comment. It is suffic ient to say that in this case the guarantors we re personally invol ved 
and took a major part in making a contract of a variation between the creditor and debtor 
- they being di rectors of the debtor company. There was no question of an agent acting 
on behalf of the guarantors. Thi s case , because of its special a nd essenti ally different facts, 
does not assis t appellant. 

The next contention is that Mr Ellem had authority, ei the r express or impl ied, to 
crea te the obli gatiow upon which it has been shown was the basis of the cause of action 

400 pleaded. Mr Ellem undoubtedl y had au thori ty as agent to vary the Charterparty on behalf 
of PNCL but the vital question (3pUt from the necessity for a w ri tten contractual 
variation) is whether he had authority to vary the deed of guarantee by adding a new 
obligation to pay andon default by PNCL to honouran award made underthe law of New 
Zealand in pursuance to the added clauses 34 and 35. T he Privy Council is of opinil-n 
that there is no evidence to support such a contention and fu rther there is no evidence that 
Mr Ell em e ven purported to vary the deed of guarantee o~ " " : ;.e and Mr McNichol! ever 
even contemplated such a v3.riation. Their written document (that ;. the arbitration 
agreement) clearl y defines the limite of their intention. 

410 In dealing with a submission of counsel for appellant that the Supreme Court should 

420 

infer that Mr Ellem had instructions from responsible persons in Govemment to enter into 
~he variation agre~ ments , the learned judge said: 

"Such evidenc~ as there is suggests that in fact (the vari ation) was done on the 
spurof the moment in a haphazard way. Neither of [hese gentlemen was very 
experi~. nced in such matters and neither thought of the guarantor. 

Mr McNichol! firs t thought that Mr El!em had 8uggested the variation in 
his Mr J-c:llem's Office in Sydney, and that he, Mr Mc Nichol! had drafted the 
variation . However, when he read the variation as recited in the submissi.0n 
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he said that he could not have drafted it because it was couched in legal 
language that he would not employ. Whilst it seems extraordinary that neither 
party has documents proving how the variation came into exist!' nce nor 
showing when they first heard of it; that seems to be the case." 

The Privy Council agrees with this finding. 

The judgment inthe Supreme Court found that a variation in the method of 
appointing the Chief Engineer under the Charterparty was a material variation which 
discharged the guarantor. Nothing now turns on that point. 

The appeal will fail on the ground that the only cause of action pleaded does not 
come within the express tenns of the deed of guarantee upon its true construction. Further, 
that no act of PNCL or of its responsible officers, or of Mr Ellem or of any other person 
had legal effect by adding to or otherwise varying the deed of guarantee so that 
Government became liable to pay the amount of the award made under clauses 34 and 35 
in an arbitration between appellant and PNCL. 

The appeal will be dismissed. All questions of costs are reserved. 


