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11. The elements of diminished responsibility; and definitions of mind and
abnormality..

12, Thejury havingremmeda verdict not guilty of murder but guilty of manslaughter
the judge sentencsd the accused to 12 years imprisonment taking the view that
the offending was at the rnost serious end of the spectrum of offences of
manslaughter.

Statutes considered
Criminal Offences Act
Evidence Act, s7
Homicide Act 1957 (UK) 5.2

Counsel for prosscution : Mr Cauchi and Mr Havea
Counsel for deceased : MrNiw: e V Foliaki
‘ng ep

The Issue

On the night of Saturday 27 Aprii 1636, * ving room of that flat you were in
on Thursday of last week, when Pete’ > Puli'uvaa 1 1 is Glock 17 pistol and fired at,
shot and killed Anarieta Tapeso, has . ..~ orved to your satisfaction on all the
evidence, (by showing thatitis probab ;, el :thannot)thathe (Petelo Puli'uvea)

wag suffering from such abnormality of .ni* ~ 2s  bstantially impaired his mental
responsibility for his acts? i.e. has the el :e proved the defence of diminished
responsibility? (for that is what it iz czlled). T* is the real guestion for you at the end
of this trial - as the trial has unfolded. And that is really the only issue or question you
will have to decide when you retire. If your answer is Yes - the defence has proved that
defence of dimirished responsibility , then the zccused is not guilty of murder but guilty
of manslaughter and that would be your| -, rverdict. If youanswer is No - the defence
has not proved that defznce of dirtinished responsibility then your proper verdict would
be guilty of murder.

As I have said that, [ believe, is wh: - this trial comes down to; because it seems to
me, listening to the Crown witr____:s, tha cross-..__ nination of them by Mr Niu, the
evidence of the accused himself and cf Dr Puloka, and the addresses, that there is no
question but thata culpable homicide occurred, a deliberate shooting of Ana by Petelo and
with the necessary murderous intent (and ! will explain these things further a little later)
so that murder has bzen made out or proved bzyond reasonable doubt by the prosecution.
It follows then that is murder (as defined in our law) and that must be your verdict unless
you find proved by the defence, (as more probable than not) that at the time the accused
was suffering from diminished responsibility. Such a finding would reduce murder to

manslaughter.
Duties

Having said that I turn back to some of the general things which are said to every
jury in a criminal case and which I must say to you as part of my duty. First my job now
is very different to yours and much easicr. Mineis totell you whatthe law is, how toapply
that law to the 195ues of fact that you have to decide and remind you of the important
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I' esaid youmustnotspeeulate - en g | LBy
of the evidence youareenti  ‘todmawi- re ¢ ‘To S - L)
proved to you. To infer is not to guess. Ti risiod~ . « diair
deductions from facts that have been proved. So2g he te . n ~ 1y 1in
opening it's case, toirferthatthe zec. 17 * .- It " ™orati. -y ato
the deceased from his f'rringa“* - sr_closer: - ~3shotsfc .t - .n
a type of gun which ewell ~ / waswellver 1 -] ad na ften
before. If youfindthosefacts veddovou  n ~entl™ " "ol o 77 o
say-we'lwhatelszcor " 27 2 Sonded... 0 T, T oLl .
Andladdthzt, syou e t] ~ - H
intents the Cro asked youtc. :rimf -t yvo.r + b7 i : '
confirmed weli and true bvtho: ¢ 1i ‘nhis: ~ 1~ ’ t
1 " ¢ dard of Proof

The fundamental, and ver - iraportant, mat  irall ir v '*  -:1 ds. The
prosecution must prove the guil* »f 2 accu 4. T u 3¢ the burdan (¢-v ) of
proof. That burden of proving the =ssent” "i1 = "»ntg " his e ar eof:  rer  ‘nst
thisaccusedisonthe Crownfro _" rtto™ " *. 8" st " <1" . "7, 0 Ttk nt
diminished responsibility snd willexp -~ ins ly, threisnoc 10::- “1sed
to prove his innocenze. Scitfollowsthath = 1ot . + . Yy fledtosit
there ard require the proser ‘onto < . + . ifdec .7 ifastd 7 ‘ven
avi© = 13 otalterthis partcft” . " o” PURANE (B (N 13
your 1y sllt  (butitisforvo > ‘nfo -* L - occ b oired at
least 2 shots at Aua, inteac’ng to hit her, kn B ju oo . Al
her.

Thavetold you of the Crowwn'sburdenc?, .° 7 % rge-" 20 ' 7 tosatisfy
you by proving the charge - t* - ~gentialir =1 - ~¢f A L I ible
doubt. Reasonable doubtde not -~~~ or v »or “anciful br. It1 i that

before you can convict an accused, this accused, of . der-you .ctbesurec "his guilt
If you are not sure of his guiltcfmi . rthenitis your¢ . tyof’ ' '~z usedn lty.

Butif, and only if, you are sure of those matters, i.e. proof of murder. than you must
go on, in this case, to consider whether the accused was in a state of diminished

responsibility at the time he shotand “illedtt . "¢ ..J({and that, youmi "#re Hly
think, is why he gave evidence before you). T. tis ort defence topro. >n ‘Il the
evidence, on the balance of probakilities -alas~ - - thanbeyondres - - oubt

i.e. by showing thatit is possible, more likzly than not, th~~ "+ was in a state of diminished
responsibility when he shotand killed Anar. »* . 1f you conelude that probably he v sin
such a state atthe time you would find him not guilty o’r. der but guilty of man<laughter.
If you do not find that, then, providing th t th> Crosvn kas made you sure of . hat it has
to prove, you must find him guilty of n r.

Unanimous
The fourth point - general point - is that your verdict whatever it is, must be

unanimous. That means that every 1 of you must be of the opinion that the accused is
guilty of murder; or not guilty of murder but guilty of manslaughter; or in theoty (and it
is not claimed here in this trial by the defence - and nor could it bs claime ! on the
evidence) not guilty of anything (i.e. an outright acc 'tral).

Each 1 of youmust be of that opinion - but having said that T stress :- each 1 of
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+~ 2 tc reach that opinion by the same route or reasoning, You may wel

tvi - on some aspecis of the evidence - 1 of you may think 1 piece of

ETE cantan Thelp” ' aacther of you may not. That matters not - as long

 mosin your verdict. When you return, 1 will have you asked whether

~ ‘ v, “on your verdict because it has to be the verdict of youall. If
Y -+ =, A~ To eman, will then be asked for the jury's verdict.

- .w y! z_ :has proceeded your verdict will either be (and

© 7.): Guilty of murder; or Not guiity of murder but guiliy

Y - - -

h « « + 12 ‘ge - . 2 indictment. It reads:-
A ;3¢ ith .. murder, contrary to 8s.87(1)(a) or S7(1)
t - J% 2 .. ct" in that he "did on or about the 27th Aprl
: " * v or narieia Komainausa also known as Ana

T of 3 essential ingredients or elements.

- ~* s+ " ling. (Read 5.35 Criminal Offences Act: “*Homicide is the
"~ 7 yr:ans whatsoeverand is either cul pable or notculpable )
;. 1 1umanbeing by another by any means howsoever. [tmust

: ¢' " dAna by some means : e. the way the Crown case i e
© ~ ¢~ Therdeath (by a bullet rupturing her lungs, cutting tirough

. < 1d pine, and causing as we!l loss of blood and shock). Here you tave
T . 7 essaccounisnotc v “‘heevents® .ween the 2 of them eadingupto

’ d,a lauite” :zually, of the shooting iself - eg the dramatic accouns
) 1more vivia, Kinisian; (ii) the admissions made by the accused both
oo cfi > 2nd fellow servicemen (acknowledging he'd shot and killed her)
an’. " .. I tective Scrgeant Ma'u in writing. (Exhs 21 & 22 will be with you - look
at thc > ¢ “"tiol and answers nos. 48, 49 & 50 in Exh 21 which the accused
a2 | dence as being true); (iii) the clearest of admissions of his acts inhis
(t + 1e:4s) > r evidence before you; and (iv) the evidence of the pathologst (O
47 5. an s .ostmc *em examination and what he found.

_ A8 /i ieltel rtsof acrimeitis a matterfor youtodecide if the Crown has proved
this parti ular element to the required standard - beyond reasonable doubt. [t s & maitf
foryc uiy~ - _htthink that s clzar and that there has been no attack on that by
defence; no suggestion the! has not keen proved.

240 C1 - “le Homicide
Secondly then the Crown must provethat the homicide was cul pableorblamewom‘Y-
(s..85: "Homicide is the killing of a human being by any means whatsocver and s either

culpable or not culpable*"). (s.86: "Culpable homicide consists in the killing of any perso"
- - (a) by an unlawful act;).

So homicide is culpable
unlawful act, and to deliberate
is an unlawful act.
killing was by an un

20 reasonable doubt th

T

(blameworthy) when it consists of killing a person by &0
ly use force on another, to aim and fire a pistol alanotherﬁ
You must be satisfied (beyond reasonable doubt) that this allegt:
lawful act. If you conclude that the Crown have established 2jo%
at Petelo Puli'uvea did fire at Ana and if you zre already satisfied thel
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he in effect caused her death then the accused must be found guilty vy you of, atl t,
manslaughter. Again - it seems to me (but it is a matter for you) there 18 no disputz as o
that. So - Iststage was it homicide?; 2nd: was it culpabic or blameworth:y?
Murderous Intent

The third stage - 3rd ingredient - of murder is what is called a murderous intent. [
will read - s.87(1a) (1b) which the Crown rely on here: “Culpable homiicide is murder in
any of the following cases - (a) if the offender intended to cause the . - " of the person
killed; or (b) if the offender intended to cause to the person killed any budily injury whizh
the offender knew was likely to cause death and was reckless whethe: deztl, o. sued or
not”.

The Crown's case against the accused is first that he meant to cause her &~ | It
hardly needs explanation. Y ou must decide on all the evidence whether he, at the time
he fired the fatal shot, actually meant to cause death. You can take account of his own
evidence which you have heard. Is it not clear from that evidence, any way, what he
intended? It is for you but in any event the Crown says; we!! that is really the only
inference you can draw from what he had said in the presence of others, not long before
(i.e. a threat to get a gun or knife and kill her - and taken as so real by the deceased as to
warrant an immediate trip, for help, to the Police Station); from his going in secrecy and
breaking in to the Anmoury and getting this gun, 2 magazines, 100 rounds of ammunition;
from his loading and bringing the gun into the flat eventually; cocking and aimingit at her,
shooting her twice one straight after the other, and then, having chased a witness
apparently and threatened another, coming back in and firing at her, on the floor by then
- still moving - a third time; from his subsequent conduct and from what he said in Exhs
21 & 22 - the interview & statement - ("I shot her twice with the pistol and killed her” -
from Exh 22). So you look for, and decide, intent by regarding what the accused did or
did not do and by what he said or did not say. Y ou should look at is actions bzfore, at
the time of, and after, the alleged shooting. All those things may shed [ight oa his
intention, and his state of mind, at the critical time if thatis not abundantly clear, as I have
said, from his own evidence.

Y ou have heard some evidence of the previous conduct of these 2 people Anarieta
and Petelo. In particular you have heard something of previous beatings, assaults and
threats by the accused on or towards the deceased. You heard evidence about ihose acts
not as painting the accused as a person of bad or violent charzcter (and you must not use
them for that) but solely on this matter of intent.

s.7 of our Evidence Act allows such evidence - of acts which point to or show
intention. It is a commonsense and reasonable provision and I read it to you now.

"s.7. Where there is a question whether an act was accidental or intentional or done
with a particular knowledge or intention, evidence may be given that the act formed part
of a series of similar occurrences in each of which the person doing the act was
concerned.”

So here - the question is whether this fatal shooting was done with murderous intent.
The evidence of previous assaults and, most especially youmight think, of threats of death
by this accused directed at the deceased may be used as evidence of, of proof of, his intent
on this occasion on 27 April last year.

I add this because motive has been mentioned - motive is different to intent. The
Crown do not_have to prove a motive in a murder trial (although here a motive is,
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in wniting (to the Police - Exhs 21 & 22). You have hea.. : N “u
- they were not made under oath by the accused. Youhav. .. ‘... n 4 ‘ch
these statements were made; and they are properly part of th i

The truthfulness accuracy and weight of those statemente W T 1
different weight and importance to different parts of the st .. .. . =~ = .. i<
entirely for you. But you have heard Mr Niu get from the Ser, = @ __ -
cooperated and that he confessed of his own free will. So y ‘ o
incriminating parts of the statements - of his shooting the dewe.  u-

- for why else would he have made them? And, of course, mu. if ot al. «. .hose
statements, you may think, have now been confirmed as true py tt . _ |
evidence - particularly, as I have said, those imiporta 1i«, s I v
-48, 49 & 50.

He has given evidence - he did not have to; ...  aotchang. ~ . .le. .
proof on Crown; but his evidence can be looked at as to how itaffec: if = 1 1 ..
have already discussed it) the proof of murder (i.e. homicide; culpab = « n
with murderous intent) beyond reasonable doubt by the Crown.

More importantly - and with care - his evidenceisto be looked at, ™ 131 W1 To
defence of diminished responsibility and whether his evidence assic. 1w ¢ 7. .~
proving such a defence on the balance of probabilities: I will returntoth . his,
on oath, soon.

The second thing then before the defen - of diminishedrespon's” ~ . © . 0
have heard a bit - quite a lot - about the drinkii  {of alcoholandm thyl: 1. "1 Jich
took place this day - including drinking by the accused So you are clear - - "y
speaking intoxication is not in itself a defence.

"8.21(1): Save as provided in this section intoxication shall notconstimte« .. ¢
to any criminal charge.”

S.21(2) goes on to say thatintoxication is adefenceif the accused we isuintoxicated
that either he did not know at the time of the act (i.e. the shooting here) that act was wrong
or he did not know what he was doing and he was by reason of the intoxication insane at
the time of hte shooting. Such a defence is not claimed here - and nor could it be given
the evidence - the accused from all accounts, including his, knew what he was doing and
that it was wrong. So you do not have to be concerned with that.

And nor, I add, with any suggestion of insanity. Mr Niu mentioned it in passing in
opening saying it did not apply as the accused was not insane at the time. So forget about
any such notion of a defence of insanity here (whether caused by intoxication or
otherwise). It is not and cannot be relevant. There is no evidence of that at all - and Dr
Puloka is very clear about that. In April 1996, and now, the doctor concluded the accused
was fit to plead i.e. to appear in Court and go to trial and that he was not insane within the
meaning of .17 of our Criminal Offences Act. So do not bother yourself further with
questions of insanity. They are irrelevant.

Back then to intoxication - What our law says is this - S.21(4): "Intoxication shall
be taken into account for the purpose of determing whether the person charged had formed
any intention specific or otherwise in the absence of which he woula not be guilty of the
offence.”

So intoxication may be relevant to a decision as to whether the accused had the
necessary murderous intent at the time of the fatal shooting. Has the Crown proved such



R v Puli'uvea

1t? Y oushould takenaccount of all the evidence you have as to his intent, including
. .. idence as to his state of intoxication and draw such inferences as appear to you to
t properin the circumstances. Was he so intoxicated he did not intend what is alleged
_ansthim? Well again - you have heard the accounts of what he said and did; his own
& “oun's of what happened, made both out of court and in court. I will not repeat what
I said carlier about those matters of proof of intent. They will be fresh in your minds,
ButwhatI dosay is that an absence of intent because of drunkenness is a conclusion
that is not to be lightly reached. A drunken intent is still an intent.
210 Dir dshed Responsibility
‘Thiis is a defence which is not contained in our Criminal Offences Act; but isin the
‘ i £ dmicide Act 1957. Because of the absence of such a defence in our Act, and
2. ol the effect of our Civil Law Act (Cap 25 - 83 3 & 4) the defence created by the
Eagii.'1 Actis applicable here. This is not a defence of insanity and you will recall what
L.t ., _justbefcre about that.
Fi h 7 Iread to you s.2(1)(2) & (3) of the Homicide Act 1957
X(1): Where a person kills or is a party to the killing of another, he shall not
t . convicted of murder if he was suffering from such abnormality of mind
(. ‘herarising from a condition of arrested or retarded development of mind
or any inherent causes or induced by disease or injury) as substantially
impaired his mental responsibility for his acts and omissions in doing or being
a party to the killing.
(2): On a charge of murder, it shall be for the defence to prove that the person
charged is by virtue of this section not liable to be convicted of murder.
(3): A person who, but for this section would be liable, whether as principal
as accessory, to be convicted of murder shall be liable instead to be convicted
of manslaughter.”
This means:- (i) it(Diminished responsibility)is a defence onlyto
murder
(ii) it becomes relevant to congider it only when the
Crown has proved (beyond reasonable doubt to
your satisfaction) murder
(i) if successful it is only a partial defence i.e. it
reduces liability for what would otherwise he
murder to manslaughter
(iv) the burden (onus) is placed on the accused to
prove the elements of the defence.
. Before tht:an I goontotell you the three elements of this defence I repeat what [ said
ier about this burden of proof on the defence here. It is a burden which is not as heavy
as hat 0.1' t.he- Prosecution'’s in proving guilt i.e. proof beyond reasonable doubt. Here it
1.: an u.g.'n if the defence satis.fies you on the evidence that its case is more probable, more ’
: ly t -l not, to be tru_e. If it does that (and I underline if) you must find the accused not
: ry of murder but guilty of manslaughter. If it does not your duty is to return a verdict
o ity of murder.
e tﬂ'&“;'lr:eie the 3 elements. First I will read 5.2(1) again (relevant pieces only)-
a person kills another, he shall not be convicted of murder if he w.

450 i ; .
suffering from such abnormality of mind (whether arising from any inhere:
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causes or induced by disease or injury) as substantially impaired his mental
responsibility for his acts in doing the killing".

3 elements:- to be proved - each of them - by the defence:-

1.  an abnommality of the mind
2. which arises from: (as Dr Puloka has explained to you, here)
- any inherent cause
or which is: induced by disease
or induced by injury
3. which substantially impairs the accused's mental responsibility
for his acts in doing the killing

As to that first element - abnormality of mind

"Mind" in this context includes perception, understanding, judgmentand will. And
"abnormality” means a state of mind so different from that of ordinary human beings that
the reasonable person would call it abnormal. Thatis what the defence have to show here.

Look at the evidence - all the evidence - before you as to the accused and his state
of mind at the time of the fatal shooting. As I have said - mind includes perception,
understanding, judgment and will. So in considering this issue you should Jook at
questions such as the 3 I now pose for your guidance:-

0]

(i)

whether the evidence shows he did or did not know what he was physically -
doing? A soldier, trained in firearms, firing such a gun three times at the
deceased given the violence and threats (to get such a gun and kill), the
determined and thought out in advance efforts by him to get the gun leading
to him breaking in to get the pistol (i.e. along the ceiling space and through,
by breaking, the hardboard ceiling - which he knew of; of putting the pistol
outside the security wire so his hands were free to «limb out); the loading,
concealing and cocking of the gun and so on; his threats to others and to
himself afterwards. What do all those things tell you? What did he know of
what he was doing. Looking at his own evidence before you - did he know
what he was doing (e.g. in loading it - he told us of the difficulties with 1
magazine you will recall; in cocking the gun - he told us he did it when she ran
out of that bedroom; of firing the first 2 shots)? From DrPuloka's examinations
what is revealed as to his knowledge of what he was doing? The fact he may
now have blocked out some of the events (e.g. the third shot, the subsequent
threats) from his mind perhaps as a sort of psychological defence mechanism
does not necessarily mean (as Dr Puloka told us) that the accused did nothave
clear thought processes at the time of the shooting You will recall the
questions to, and answers of, the doctor as to that.

whether the evidence shows that at the time he shot and killed the deceased he
knew, and he had the ability to know and form a rational judgment, whether
the actof shooting was rightor wrong? Look e.g. after he fired the first 2 shots
and before he fired the 3rd, if you accept the evidence, he pursued and
threatened the witness Isapela whoran out; and later threatened Kini - with the
baby, - still inside (i.e. the 2 who had seen what he had done); and what he said
to Mikaele and later to his Colonel. What do those things tell you as to that?
Again what of the evidence of threatening to take his own life? Does that not
tell you something as to whether he knew he had done wrong?
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consider not only that psychiatric evidence but also the whole fucts and circumstances of
the cace including the nature of the killing, the conduct _ the accused, before, at the time,
and after and any history indicating any mental abnc  ality. I suggest you should
approach this in a broad commonsense way.

Now the third element - has the defence proved as more probable than not that this
claimed abnormality of mind (if you find it proved) substantially impaired the accused's
mental responsibility for his acts in killing the deceased.

Thatis entirely a matter for you. Itis a question of degree. If you find an abnormality
of mind proved then how bad was it? Was it "substantial®? Approach that word in a broad
commonsense way, again. It means more than some trivial de, ree of impairment which
does not make any real or appreciable difference to a person's ability to control himself.
However it does not have to be total impairment.

The medical evidence again is relevant. Butitisa matter for youonall the evidence.
A gain your view may properly differ from that of the doctor depending on your view of
the evidence and what has been proved to you. This is a trial by jury - by you - not a trial
by experts.

On this aspect, the doctor's evidence was that there was a degree of loss of impulse
control - but he does not really spell out what degree orextent. He does go qn to say that
without the mental disorder he found in the accused this shooting would not have
happened. Aslsay - usea broad commonsense approach - your most valuable tool, I add.

So as | have said if itis proved that the accused could not resist his impulse, was
unable to exercise will power to control his physical acts, provided that was due to
abnormality of mind, that would be sufficient to entitle the accused to the benefit of this
defence of diminished responsibility. Itis a matter for you - the view you take of all the
evidence.

Now I retum, briefly to intoxication. Where as here alcohol is a factor - and itis on
the doctor’s own evidence - you are directed by me to disregard what, in your view, was
the effect of the alcohol (and I include the methylated spirits) upon the accused since
abnormality of mind induced by alchohol is not due to inherent causes or induced by
disease or injury and is not within this defence.

Therefore you mustexclude that (the doctor's *precipitating factor”) and concentrate
on, and consider, whether: first do the combined effect of the other matters (the anxiety
disorder and panic disorder together with his jealousy or possessiveness towards Ana) fall
within the defence i.e. are they, without the alcohol an abnormality of mind and secondly:
did they amount to such abnormality of mind as substantially impaired the accused'’s
responsibility. Has the defence satisfied you that it is more likely than not that if the
accused had not taken drink (i) he would have killed as he in fact did & (ii) he would have
been under diminished responsibility when he did so? That follows from what 8.2(1) of
the Homicide Act says. It must be anabnormality of the mind whichimpairs substantially
the mental responsibility and alcohol is not an abnormality of the mind. I repeat - have
the defence satisfied you that it is more likely than not that if the accused had not taken
drink (i) he would have killed as he in fact did and (ii) he would have been under
diminished responsibility when he did so? This is important. Has that been proved when,
onthe doctor's own evidence, alcohol was the precipitating - the starting - factor? Without
alcohol would this have happened? That question is for you - but may there not be a
diffi~ilty here for the defence on the doctor’s otvn evidence? (He said that without alcohol
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by a considerable term of an imprisonment. I would be failing, I believe, in my duty to
this community if I did not impose a significant and lengthy term of imprisonment upon
you for such an offence.

It may be as the doctor has said that some of the things that you suffer from are
remediable. I hope thatis so. You will be a young man even after a lengthy sentence of
imprisonment is served by you. I have said I trust or hope that what the doctor has spoken
of is treatable because if it is not, then on what was described by him, you are a danger
ora potential danger to other women with whom you may have association or form a close
asssociation in your future life.

Thatisin my view a further reason why the sentence of this in Court must be a heavy
one. Inall the circumstances and weighing the matter as bestif I can, my view is that the
appropriate sentence is a sentence of imprisonment for a period of 12 years. And that
is the sentence. It is effective from, and runs from, today.



