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l'lUu apjJl1o"Uon I. to ilV~Ul'lllinij vlh8th8r Peter lIe.iley 
("l'uther") or Top<>ll1 Lol~he .. IJdley ("Mother") should have 
ouutody of their 01111c1I'u/l Cll&l'106 Aahton Bailey, now aged 
9, aIle: Alioe Jos&.\Jllino lJ"Uey, !Iollod 8. li'atheX' is 47, English, 
now living in Canada. lIuthvrfij Tongan, aged 42. 

lI'a thor & hlother 11 v,d to~u thor in Honolulu and Cunada 
from 1976. They ware U<l1J"('iUlj in Cnnada in 1582. The 
chilurt..:n had alroudY bl1UJ. h~11\ u..nd weru legtt:!.L.r.:."t(;;..(l;J 
the UlUlTHl,ge. DifferoJluuu LU'OUU between Mother & li'ather 
o.nd in 1985 1!othor, wi tltuut wllrnin;;, .1ef1; ,Ca.nuda Vii th the 
children for Ton"a, Thuy rvturnod to CfI,l1ada & lived together 
as a fWllily from tI',ay 1 ~1l'1 tu eVl'tornber 1987, when Mother & . 
children returned to TOIi/,U, till" 'time by agreement. They 
have been in Tong" ever ~in"., J!'ather has regularly sent 
llloney for thoir maintollUJ,ue, Motller has now commenced 
divorce prooeedings !Uld )'utllur hoB travelled from Canada 
to aee the children & ~u.k to ~ain ouatody of them; 

After the final br .. "lrup ot the marriage, Father began 
to live with another lady, but thatrelatlonahip hoe now 
ceased, He now livee on a bQ<1t in British Columbia.. He ie 
eelf employed, Ho ie a ~L'all1.d and e.xperienoed teacher •. 
He says that if given ouatody he will take up teaching again 
eo that hiB free tiJ;le w1l1 001noide with that of the childreni 
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thui:.Lo w1J1 )'vnt {l. f1!!:!I.}l h')Uf.lVI 8: w.tJl px'olml>ly emJ'lloy 
(l 1::11](1.. ll:l )I,I:J (J1IvJ()~l.IJ.ly gi Vun IIllJ.Oll th()Ut~ht to tho intorer.rl;s 
anci IlOud" oj' t!)Q oidldl'on. 110 of1'o,'11 L):(Jrn tho 0);)101'ionoo o:f 
'}C~'lll~:;tj,onIJ \'I!doh lou onj{)Y. n .- I.lIU:I}::llll{ r I.lnl1iJl{~t :t'!-Bhing t 
pn:.ld).ng,. uCluJIJl·JlIt"~ Oltfl 01'111 1..J11{! J1I u,lVl.l.r. 10 1.\'90 offers 
n. mtp(n~;lOl' tltluhl~l'(l of. livill{:, 1;.:t"lllf·&H.1 llomf0rtf;l £i.n<1. 
oducntilrl'1. Au u '{,uuobu!' 11u VtuIIJ.1 0tlrH U~42 JODO 1>'£1. 0 

lie fr(\n)cJ.y uoknowlollt;O IJ tho t 1", lnUIIIU ~ 1'0111"°0 thej.r Inethol', 

Jlo.tlwr dooo not go to OIIUl'(III, I1lt1,0U/lh he hilS taught 
in Anglican oe)1001(l in England "lid tluw Zoala.nd when he 
uood to a'ttond. 110 wOljldtu1(u ~lie IIl111c\ron to churc!) but 
not ta ono of fundamonto.list bollo!" uuoh aB they noV! attend 
'It S.D.A. ohu,roh. lIe feols strongly that Buell too.ohing .is 
wrone· 

ltic;tl-wr worku au, u I"Jccretur~' fOl' ~IHI S.D,A. ch:uJ. ... ch & 
earna $125 par fOl'tmght. Shu uvou in a compound of houses 
belonr;ing to tho S.D.A. Ch!U'Oh. Shu hau a nut wi til 2' 
amall bedrooms, s. kitchon &: abl4t)U'ooln. It is olean and 
reasonable con.1d~r1nl! hal' 1noolll", In the saUlO compound 
are a nUUlbor of othor fOJllil1u ••• lid uhildran of uimilar 
ageo to Charlos &: Alico. They ",Hand the S.D,A. Church, which 
Mother regards aU'itiporto.nt. Illl. no)mowledgea that Father 
loves the oh~ldron, but would no~ avon araa to ataying 4~JS 
in Canada. She foura that thoy would 110 bo properly looked 
after, and that they would not bu roturned. I do not bel~eve 
that either of those foars is ~.tit1.d. 

ShS-alBO feelu that Father 1a ovor-familiar Vlith their 
dauf),ter. ~h1s, r think 10 bnoud on a differenoe~ in culture. 
In Suropaan families it is oommon plao. for tathers to kise 
& oudd.le their duut;htero. It h flot dOlle in ~ontlil. I draw 
no oonoluoiollD udvtr,o to Fathor ovur th1a. 

Charlo, mis"o' CanaJ~ in uou~ wayu. Alioe aeama to have 
settlod well in 'rOll"n." 'l'hey IIoH.lld 'lonaa Side Sohool which 16 
English-speaking. Mothor hopep ~o l....xu thom to USA in 2 or 3 
years Cahe haa rel~t1ves thero} ,,!leI" they wQulil. 'reoeive II 
better eduoation. 

Tr.ere are tho relevant fuo~u. I l~ve avoided oonBideration 
of the evente londlng ".p to broiUilawn ot tho marriage. It servefJ 
to purpoBe to opun old wOu4da • 1 t tllJ'owe no light on the 
present 16UUOO. . 

Tho oon~itiuru t1 onu to bu \)0·1110,.111 wind ",wilafl oonu1dering 
custOdy' wer~ ol~iU'ly aUllllllUriauJ \'1 l'\ljJuu J in ~jullor .. "1',.., Mtt.+ler 
(79/86 and 11»1'0,,1 1/86). '~hu w~ ifill. Ii r the ohildren i 8 the 
first & parwuount aonoid.ratioll. All other aoneidarationo must 
be takon 11'1 to acoount u.nd we1/1h'<l in ~hQ balance against 
that teat. Onun thut Inoanu no olUro' thllll that the Court 
Dl'-\ot decide betw.en aptiona wh1uh ar, fur from perfeot & whioh 
e"lch contain diuudvuntaBea, &: ohoose tho least hArmi'ul. That 
is. the positiun here. 

! 
~o thoae conaidorationu I wu~d ~dd thut brothers & 

aisters should not be parted wllous til,,,,, are com~elling 
reasona to do so. 

In my View each purent wouloJ Pl'"vltlg plentif\l.l love and 
adequate care. PathsI' offuro a L.t,." wateriul standard, & 
possibly a gettor eduoation lal ... , ' "' .. ;' 
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Hio j)],'H",,, 1l)'U lIf.1UOIJIJIU'J:ty 1,,",0' ~ I l'ion.ld no'~ OlCP8Ct h.i.m 
1:0 OOllU)ll t JUt:wulf to It nUl' houtlu \UIlou" he k"n@w that the oh:11drull wO.l'u DOutill!.; to 111m. 

Motl",I' Offol"J oontil1l\l~'y at (l!<l''', Co moths!" a love. " tho J:ioDo;l hJ.H,)' of Odl'.(;UUOll ill va.\.. . 

'.' I do not plewa muoh WOl tlht liII I1ll.ttorial otandurde, 
providod tllut buoio noudu ",.,11 IQU ~ wll10h thoy Olearly are. 
:Cl

lO 
01111d.)'0n huve upont IIIO/It of tilulr lives in Oanada, 

but hnvo HOw lived in :I.'On/lll wltllO"~ a break tor over a Year, 
nnd are eettling down, A oh"JlC;~ 111 CllOtody WoUld CauDO 
yot I1.notha", UIJuo'~ in thoil' ullO"'~ 1J You. :10 WoUld a change of oh14'ch, thou&ll lell8 ut U",lr Illlom, 

lJul/U1C1llg ullthulfu "'''.''I.d ..... ~lullu. I ilonOlude that it + 
woUld btl :1n til" buut illtuI'ueld lit \110 ch.l1dren for them " .. to remuin wi th tholr' l1jo~hul', TII"I Ul'O "till too young to be . 
aepLll'utod fl'om hoI' without U."io". datei'lllental etfect, Cuetody io awarded to the 1110 ~"el'. 

Tho /dothol1' B objoot1olla to aoouo ar() ganUint1y felt 
but in my View unjuatified, It 1, very much in the interests 
of the oh.11dron to maintain oantllo. wi th their fathor • ....l... 
award )Jim roaoolUlbla noooua _ r t ho i fl able t.Q, meet the o-:-en~!lV.sL.k.l'rovraa-prOl)or"iiOP£..ui9c1u£Ioi'L:frl Oanada, h.!:.' 
a 0 J.1 bo a wed -Btunna '!~QQ.QEJ_l§l oircumatn.nces are not . s r1 wbel'e VlCU uiAlio .,wh an ordor. ------------ - '-" -

CUstody of tho 2 Ohild"o" ia jllven to tho mother, with reasonabl. aoooall to tho r&t)lvr. 

'l' e.:& ~-·--"';""t ":" .. ~.:>~, ••••• Ohiof Justioe; 
';J. ~e ...... It rifr. 




