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IN DHN SUPRENE COURD OF TONGA
DLVONCL JURLSDICLLON
NUKU'ALOPA REGISIRY

Divoroe Case No. 39/88
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PLPOLA LULONLA BAILEY « Petitioner
(Nuleutud s fa) '

Ve
fe PETER LKCGHAKD HAILEY - Bespondent
(Noxth Vaucouyer/Canada)
2. KATHLEEH YUDY - Co~Reapondent
(Kitimat/Cunuda)
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- Thiu applioatlion tw to detviming wﬁether Petef Bailey
("Father") or Topola Leluleu Butley (“Mothexr") should have
oustody of their ohildrun Chailes Ashton Bailey, now aged

U, and Alice Josephine lulley, aged 8, Fether is 47, Znglish,

now living in Canada. Mether is Tangan, agsod 42.

Father & Mother lived togethor in Henolulu and Canada
from 1976, They were vurviud in Conade in 1682, The
cehildren had aliroudy buwr, born wnd wore leglticotedby
the marriage, Differoncuw uivuv between Mother & Father

and in 1985 Mgthor, withuut warning,. left Canada with the
= chnildren for Tonga, Thuy ruturned %o Canada & lived together

as a family from May 194 tu Buptember 1987, when Mother &
children returned fo Tongn, thie time by agreemsnt., They
have been in Tongu ever winue, Father has regularly sent
money for their mginteraice, Mother has now commenced
divorce preceedings and ¥othur has travelled from Canada
to pee the childran & avul to galn oustody of them.

After the finsl breuluy of the marriage, Father began
to live with another lady, {)ut that relaticnahip has now
c¢eased, He now lives on a bWwat in British Columbiz. He is
s0lf employed. He is & irailed and experienced teacher, .

He Bays that if given ouatody he will take up teaching again
g0 thut hie free time will coinocidse with that of the children;
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thut Jio will runt o osmull houwe) & widl prebably employ
S madds e bno plvlonsly glven wuoh thouglit Yo the interests
and neuds of tho oidldren, e offers thon the oxporience of

accupationn which Le onjoys « uaaplng unilinﬁ, flahing,
pointing, soulpting ond oraftinge dn u[qur. e w0 offers
oo osuperior atundard of Jiving, caluetul cvomforts and :

oducativiie  Av u toussbhor he wewld carn U542,000 pete
He frankly wseknowledgon that he vaamut roplaoca thelr mother,

Father doas not go to ohural, nlthough he hus taught
in Anglican schools in Englend wind Hew Zoslend when hs
uned to attend. Ho woydld take the vhiildren to chmreh but
not to one of fundemontalist boliefu wmuch as thoy now attend
at 5.D.A. ohurche He feels strongly that such feaching il
WIODZ,.

Moether worke oo w pecretury for the 3.D.4. church &
earns $125 per fortnight, ©Shu livow in a compound of houses
belonging to the 9,D.4. Chmroh, She lire & flat with 2-
small badrooms, & kitchen & a bathroeom, It is olean and
reasonable considering her inooms. In the sawoe compound
are & number of othor families wnd ohildren of similar
gges to Charles & Alice, They smttend the S.D,4. Church, which
Mother regards au‘imgortant. 8hs cokmowledges that Father
loves the ohildren, but would no¥ even agree to slaying avessis
in Canada. he fears that they would not be properly looked
after, and that they would not be rotuyned. do not believe
that either of those fears is Justified, ‘

Bhe.also feels that Father 1s over~familiar with their L
daughter, This, I think is baowd on a difference# in culture,
In opean families it ia common place for fathers to kise
& ouddle thelr daughters, It iw not done in Tongw. I draw
no conolucicne udverae to Father cver this. .

Charlee misues Canads in wvome wayw. Allce peems to have
settled well in Tonga,” They attend Tonga Side School which is
English-spesking, Mother hopeg to tukoe them to USA in 2 ox 3
years (she has relatives there) whele they would receive a

better education, s

aoen b .

There ars the relevant fuotu, I lave avoided oonsideration
of the eventa leading up to broukdown of the marriage. It sexrves
to purgoga to open old woudds & 1t throws no light on the
present isoues. _ :

The oonsidurations to Yo besune in wind.when ¢onasidering

"7 custody wera olearly swmmarised by Tupou J in Huller eve Muller

(79/86 and appeal 1/86), The welfore uf the children is the
first & paramount consideration. All uther copeiderations must
be taken frlto acvount und welghed in the balance against

that teet, Oftun that means no more then that the Court

miat dscide betwsen options wliluh are fur from perfeot & which
eslch contain disadvunteges, & chooses tho least harmful. That
i% the positiun hers,

To those considerationus I wuuld wdd thut brothers &
pisters should not be parted unless Shers ere compelling
reasona to do 30, : .

In my view each parent would pruvide plentiful love and
adequate carg., PFather offers a Letlesr waterisl standard, &
possibly a better education latwr, -~ . .- . 4
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0 00t Nawels 1o i now Ligugoe Wiloog hg Xnew that the
i ddryy W1y Ooiing to him,

Nother offory continuiby of uure, g mothent g lave, &
the nosoilility op cdvcation in U e

I do not Elaca WUCH woieht o uterdg) ﬂtandards,
rovided that anle no '

Ehe c¢hildrun huve Hpont mowt of their 1ivog in Canada,

but have now lived in Longn without g break for over a year,
and aye seitling down, thungy g Cuutody would cauag

Yot gnother Upaoet in thoip &hiortd 1lvyg, Jo woula a changg
af ohurcen, though legg at thoir wgou, )

Buluncing 81l thoyy Uuuntdwaulluﬂﬂ, I bdonolude that 14
would be in tiiv bgpt inturvety ol tho cndldren forp Them
10 remain with thoip 1o thaye, Thuy are 3till togq young to hgw
Reraratud frog hop Without wupigyuy deteimentay effect,
8tody ia awarded to thg mothey,

8 objootiona o 200045 are ganuingty folt
Wijustifiad, [t 18 Yory mich iy the interesta
to maintain contuud with their father, L

10 Bceony w- If ho ia able ¢ Beet the
vide ITopor Goo uodatIon 1n ganaaa he
I} ¥§ﬁq&&ggq§g fﬁgf elrcunatances are no
nico wup order
- .80 order,

Custody or the 2 Children ia €iven to the mother, with
Teasonable acoesy to the Iather,
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