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IN THR SUPHEME COURT cP- TONGA My or Juestion
CIVIL JURISDICTION , T NUKUALOPA,

NUKI'ALOPA._REGISTRY L g S ToNGA.

Case No1 42 of 1989

BETWEEN ¢ -

KENBTT 'OMIAFT © . - Plaintiff
an infant sulng ‘through - ' '

his father ard next friend

Lisiate 'Otunfi

AND::

1. MATAKE SIFA

2, - TILEMA ONEDERA

3. MINISTER OF POLICE
4,  KINGDOM OF TONGA

- Defendants

R

HEARD BEFCRE MR JUSTICE WEBSTER WITHOUT A JURY AT NUKU'ALOFA OF 238D, 24TH,
25TH AND 26TH JULY, 1990.

DECISION

Proliminary

Keneti 'Otuafi, the Plaintiff, now aged 13, suss Ma'ake Sipa, the Fifat
Deferdant, for damages arising from several brutal assaults on him on Satﬁrd&Y-
Bth April, 1989, when the First Defendant beat him on the buttocks with a cane
Imife and applied a hot iron to his face, chest and penis. The First Defendant
was a police officer at the time and the Plaintiff alsoc sues the Minister of
Police and the Kingdom of Tonga as Third and Fourth Defendants as being

vicariously liable for tho torig of the First Defendant.

‘The Flaintiff was living with the Second Defendent, Tilema Cﬁ@era,
and also sues her for false imprisonment for same 24 hours after the

assaults.
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The Plaintiff claims gonoral damages of $100,000 plus cxemplary
damages of $100,000, '

At the trial tho TFirst Defendant sdmittod the assaulis, with the
explonation that he was drunk or hungover at tho time, but contested the
amount of damages. The Third and Fourth Defendants denied vicaricus
1iability for tho assaulis on tho basis that the First Defendant was a
Crown gservant with independent statutory powers under the.Police Act 1968
and not an employea, and in any ovent that at the time he was off-duty and

acting outside the scope of his omployment.

The Second Defendant denied that thers was any detention or imprison-
ment of the FPlaintiff after the assaulta.

Lridence

Fvidence for the Plaintiff was given by Dr. Sateki Tu'itavake, with
13 years oxperience in child health, who had examined the Flaintiff two days
after itho assaults and then again a month later; by the Plaintiff himself;
by bis fathor Lisiate 'Ctuafi, who had seen his injuries thoe following day,
as had his mother's sisters Ilio Leao and Ma'ata Tomu and his own sister
YElenca fCtuafi, who were all also witnesses; and by Latanoa Pisi'ihol who
had taken photographs of the injuries two days afterwards, The First Defendant
gave ovidence himself. The Second Defendant did not give or lead any evidence.
The Commander of Police, Sinilaw Kolokihzkaufisi, gave evidence for the Third
and Fourth Defendants about the First Defendant's job in fhe Criminal Regisiry

Office and the general nature and extent of a polige officer's duty.

The Court also visited the Second Defendant's house and saw where
the Plaintiff claimod to have boen detained and whore ithe burning assaultz

took place,

In general terms I fourd all the witnesses to be truthful, thoﬁgh in
some places those for the Flaintiff were oxaggerating svento and the First '

Defendant was playing down his role. Thore was ne major conflict of fact.

As the Secord Defendant did not lead evidence and I belioved the
evidence of the Flaintiff amd his witnesges, I am entitled on the balance

of probabilities to accept their version of the events concerning her.

Basic faots ‘

I find the following basic facts io have been established -

1. The First Defendant Ma'ake Sipa was on Bth April, 1989 2
Police Constable in the Tonga Police Force. He was stationed at the
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Central Police Station, Nuku'alofa with the Criminal Regisiry Office s where
hia duties wers concerned with collecting criminal statistics and maintaining
criminal rcoords and fingerprints ete. His duties did net include receivin,g'
complainta of crimes. Hs wore plain clothes for his duties and his normel
working hours were from 8.30 am to 4.30 pm. Monday %o Friday, though he was
also called on to work exira hours from time to time.

2. Uhder Section 20 (b) of the Police Act 1968 he was deemed.
"to be on duty at all times", with the additional duties under section 20(a)
of preventing the commission of offences and gsection 20(f) of detecting
offenders and bringing them to justice.

. After finishing work at 4.30 pn on Friday 7th April Matake
wont on a drinking spree. IHe drank almost continuocusly for the next 12 hours
at the Tonga Club, the beach at the Priermdly Islander Motel and ﬁge Motel
itself, consuming at least a carton of beer, with spirits as well, After
that he staggered to his home at Fatangata, falling aslecp at least once on
the way and arriving home at daybreak between 6.00 and 7,00 am, when he went
to bed.

4. On 8th April the Plaintiff Koneti 'Otuafli was aged 11 (his dmte
of birth being 2nd June, 1977) and he had been staying with the Second
Defondant, Tilema (nedera, for about 3 woeks at her home at MaTufanga. She
was a first cougin of his father's and they both came from the village of
Matalauwfuli in Vava;'u. She had asked if Keneoti could stay as he played
sometimes with her own children., Keneti's mother is overseas.

Se On the morning of Saturday 8th Tilema believed that Keneti
bad taken a gold watch of hors but he would not admit it nor say where
the watch was, About 7.00 am she therefore took Keneti in her car to
Patangata to Ma'ake, who also came from [a'alaufuli and is a first cousin
of Goth Tilema and Keneti's father, Lisiate. Koneti knew beforTe~hand that

Ma'ake was a police officer.

6. Ma'ake was roused from his sleep {at %the ithird attempt) and
quostioned Kenéti about the watch. He said he did so partly bocause he was
a police officer and partly because he was related to Tilema. Although he
had obviously had a great deal to drink, his recollaction in evidence of
the su‘bsequan_t evonts was clear and he must have known what he was doing.
Keneti denied toking the watch and Ma'ake kept on questicning him as Tilema
said Keneti was lying. Ma'ake $0ld him in the mresence of Tilema that he
would hit him with %he cane lkmife if he did not admitait. Tilema did not
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ask or tell Ma'ake to do this, butmeithor did she atop him.

s Matako took Keneti into the kitchen and boat him hard on
the buttocks {while his trousers wore on} from 6 to 12 times with the cane
knife. Xenotd cried hut did not yell out. Tilema wag not in the kitchen
but could see tho beating from where she was outside. Ma'ake was sure
Tilema Mnew of the beating. Affer the beating Kenoti lied to Ma‘ake and
aaid that he had hidden the watch in Tilema's house so that Matake would
atop hitting him. '

8. Tilema then drove Ma'ake and Keneti back to her house and a
fruitless search for the watch was carried out in the house, in the garden
and fthon bpck under a bed in a bedrocm. - Bach time the watch was not
discovered in a place, Kenegti t6ld Ma*ake a new place becauge he Was -

afraid Ma'ake might kill him.

D The watch was still not found and Ma'ake was angry with
Komoti, so he plugged in and then switched on an electrie iron which was
in tho boedroom. When it was hot he first applied it to Keneti's face on
hig left chosk, Keneti still denied having the watch oo Ma'ake made him
kisg the iron with his lips. Keneti did this as he was afraid that Ma'ake
would kill him, as he had threatoned io dump him at Makeka (a high cliff).
Keneti had just had a bath and had no clothes on. Ma'zke again questioned
Keneti and when he 9%ill denied taking the watch Ma'ake put the tip of the
iron on Keneti's penis. Finally Ma'ake applied the iron to Keneti's chast.
Koneti did not ory out despite the min because ho was too terrified. Ma'ake
bad shut the door of the room when they went in and only the two of them were -
there., Tilema did not tell Ma'ake to burn Keneti, but at her house she hust

" have known that Ma'ake was likely to assault Xeneti again and cause him

further injuries.

10. When none of these burnings moduced any result, Ma'ake again’
produced a knife and made a wound on Keneti's chest which bled, Then Ma'ake
lay down on a bed in the roem to sleep and told Kenetl %o lie beside him and
think hard where the watch was.

11. Keneti also claimed that ot this time Ma‘ake cut his tongue

with scissors,but thero was no corrcboration of this.

12, ~  Shortly afterwards Tilema called Ma'ake and drove him home,

while Kenetl remained in the room.
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13. The whole incident at Tilema's house took between 1 and
2 hours. It cauged Keneti very great pein and terror so that be was frightened
for his life. It amownted to orusl and sadistic torture by Ma'ake. Tilema
did not instruct this treatment but did not prevent it either aml was clearly
indifferent to what happened to Keneti. She was more concerned with her gold

watch than with Keneti's welfare. No missing gold watch could ever have

Justified or excused what was done to Xeneti.

14. Tilema returned from Ma'ake's house about noon, gave Keneti
his clothes to wear and put some cream on his face, but he still felt pain.
Tilema showed ne pity when she gaw tha burns on Keneti's face. She told him
to look for the watch and remain inside and ihat if anyone discovered ithe burns
he was itoc say that he had been playing and fell on an iron. One .or both of
Tilema's daughters Kikui and Motoko were mesont when Tilema told Keneti thess
things. Tilema also tcld Keneti that if he did not find the watch they would
go to Ma'ake again. The door of the room was not locked,

15. Tilema d4id not take Keneti to the hospital to have his
injuries attended te. Xoneti belleved — and it is a reasonable inference -
that this was so that nobody would lmow of his injuries. Keneti did not
ask Tilema to take him to bbspital, but it is the responaibility of the
adult having care of a child to 4o this, not for the child to suggest it

or decide it.

16, Keneti remained inside the house until it began to get
dark, when Tilema told her son to take him to the store to have some ice-

creahe

17. Meantime Tilems had sent a message to Ligiate by her youngest
davghter Motcke about 3 p.m.. Shé anked Lisiate to come and speak to Keneti
40 tell whore he had taken the watch. It was about 7,30 pm when Lisiate went
there and Keneti was out in the car getting the ive-cream, so Lisiale sat and
talked to Tilama on’hor verandah. When Keneti was brought back in the car
clogo to 8 m and came to them, Tiloma stood up and crossed between Ligiate
ard Keneti, then kept Keneti out of the light. In this way Tilema hid Keneti's

injuries from his father,

18. Ag if to explain Keneti's injuries in case they were dis-
covered, Tilema told lisiate not to hit him again, just to ask him properly.
ligiate asked Konoti where was the watch and did he takeo it and Keneti said

he did not, so Lisiate wont home. At that time Keneti was not abls to tell
d

" his father about what had been done o him,
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19. Naxt day, Sunday 9th, Keneti was again t0ld to lock for
the watch in the houss but could not fimd it 50 he had to remain inside the
houso. Tilema told him _‘i{' he did not find it thoy would go to Ma'ake again.
Keneti then escaped through the sliding door at the front of the houge. He .
found that the gate was lacked, so threw his jacket outside, climbed over
the fence (5 — 6' high) and wont home, Whon the Court visited Tilema's
house, 2 padlock and chain werc attached to the gate. .

20. Whon Keneti arrived home his father and his mother's siaters
wore busy praparing o pola, but arowd 9 am. hic elder sister "Elenos aged
17 saw him and gaw tho burn on his cheek and the wound on his chest. Iater
arowd 3 or 4 pmm Keneti was seen by his mother's sisters, Ilic ang Ma'ata,

" who saw all his injuries. About 6 ym Lisigate also saw Kenoti and all the

injuries. Koneti told him that Tilema had treated them so Lisiata was not

too concerned.

210 The fifs‘l: thing that came to Lisiate's mind was to go to a
lawyer to sea Keneti's injuries, so that ovening he went to Nukunuku to see

Mr Laki Niu, but he was neot available.

220 They returned to ses Mr Niu the following morning, Honday
10th April, and after that Keneti was taken to Vaiola Hogpital w]_;are he
Baw Dr Satoki Tu'itavake at 11 am. Dr Tu'itavake's evidence, confirmed
by his roport made at the time (Exh, 1), was that Keneti had the following

injuries -

(a) & weepy, infected 2nd degres burn oﬁ the whc;la
of the left cheek (iec a burn which went nder
the top of the skin but not so far as the flesh);

(b) dry scalding on thp front of both lips {a 1st degree

burn which was only on top of the skin);

(c) dry scalding on the top of the ponia (again a
18t degree urn);

() circular bruigses on both buttocks 3" by 33"
in size, reddish - black in colowr, with
abrasions of the skin at the summits: there

was heavy bruising and slight swelling.
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The injuries had been causod about 2 days previcusly and were consistent with
the burns having been caused by a hot iron held against tho skin for move than
a ]fss:ing touch, but not longer thon 30 seconds; and with the buttocks having
been hit with a heavy object such as a cane knife. DIr Tufitavake's op.in:i.on
was that the injuries had caused very, verj much paif to Keneti.

23. Dr Tu'itavake confirmed that the photographs (Exhibits 3-20)
wore of Keneti and showed the injuries as they were when he first examined,

him.

24. Kenetl was treated with penicillin injeciions for 3 days and

with a apocial croam called Silvergen. Tho 1st degree burns healed in about

a wook and the oither injuries in 2 to 3 weeks. Keneti felt bad pain for
about 4 days but could not sleep on his back or his side for 3 week3 and had
to slesp on his knoes. Ho had to stay off school for about 2 weeks as a
result of the injuries.

25. Dr Tu'itavake saw Keneti again on 9th May, 1989 and checked
on the marks left on the cheek, buttocks and penis. IHe egtimated that they
would disappear in about 12 months. (In faet tho marks disappoared in about
& months). He also recorded tha injury to the chest wall aa not veing a
fresh injury, though he had not noticed it on his previous examination. IHis

report is Ixh. 2.

26s Ir Tu'itavake had not examined Keneti medically since then
but saw him on the first day of {ihe trial. He sajid ‘hat the scar on his
face was very well cured, with a slight mark which was healing very well:
in viow of Keneti's age ii might disappear later. There was also a slicht
mark still on his ckest. Dr Tu'itavake was of tho opinion that the experience
and injuries Keneti had recoived might affect his mental attitule as he grew
up, but he could not be suro whether that would happen.

27. Lisiate said that Keneti seemed more afraid now than before

‘the incident.

28. Dr Tu'itavake belisved that a caring guardian would have
brought Keneti to hospital immediately the injuries occurred, but did not
congider that he was in grave danger because they were not trcated as soon

ags possible.

29. Affor he had been to hospital Keneti wos also taken on the
Pl
same day to Twlua Studio In Tungi Arcade, Nuku'alofa where Latanca Figi 'ihoi

‘ took 12 Polaroid photographs of his injuries {Exhs 7-18}. Inhfortunately

the film was old and the photoy came out with spois all over them, so
Lupeti Tulua had taken new shots {being the other photo exhibits). Iupefi
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did not give evidence but the other phobographs were not contested by the
Defondants. ILatanoa confirmed that she had also secn all these injuries on
Kencti, who also confirmed that the pholographs showed the injuries and bupns
which he had received. : )

0. Words cannct adoquately convey the horrible nature of the

injurios inflictod by Mafake on Kensti, but the photographs showed this
clearly. It is almost beywnd belief that one human being should deliberately
inflict theose injuries on another here in Tonga, especially a small boy.
Koneti is a small boy for his age and Ma'ako isn a tall well-buili I:"'on.g;a_n. man
of 31: there was just no comparisen betweon their sizes. What was done to
Keneti went far beyond parental discipline or pumishment. Ma'ake did not

oat his own childron with a cane knife and there was no evidence that

Tilema did so cither to her own children. In all the circumstanges the only
deoscription that can be given to what took place is torture, and Ma'ake was
frank enough to admit this in evidence.

31, The Pleintiff's Counsel acted very quickly and filed the
Statement of Claim in this action on 11th April 1989. When it was served
on the Third Defendant, Ma'ake wasg interdicted ard suspended under the
Police Act on 12%h April and all his powers as a police officer suspended.
fo has romained interdicted wntil the present. Surprisingly, so far no
eriminal proceedings havo been taken againgt him in respect of the incident.

324 On that same day, 12th April, Ma'ake and Tilema went to

‘Lisiate's home along with Ma'ake's aunt Mele 'Akau'ola and hie sister

Keasi Fifita. Thoy took with thom a medium sized pig worth $60, 2 baskets
of yams worth in all $50, a 12' long twin mat warth 3200, a 10' length of

"urddecrated tapa worth $105 and 2 kie worth 3300 in all. All of these wore

seen by the Court and the values agreed betweon the Itaintiff and First
Defendant. ‘''hey also *ock an envelope which it was agreed contained $50.
All these were provided by the First Defendant's family and there was no

‘evidence that the Sccond Defendant contributod to them in any way. Mafake's

family offered a formal Tongan apoleogy to Lisiate's family for what had
happoned but Lisiate would not accept the apology and said the matter would
be dealt with in Court. However tho goods were koph by Lisiato’s family.
About 2 months later Ma'ake again visited Lisiate with an envelope contain-
ing 3200, and finally around Christmas he went again and handed over $100.
It was agreed batween Cowmsel that the total value of the goads and money
given by Matake to Lisiate was $1085.

33. The Police Commander gave evidence, which'I accept, that,
because police officers ara on duty at all times, if a complaint of an
alleged crime is made 6 a police officer at home he should first do what-
over is possible at that time and should then contact the Charge Office fo
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take up the case and investigate it. Police Cfficers wero taught about the
way they should perform .’cheir duties when at home. Ir somgthing happened. affer
a police officer's daily spell of duty of 8 hours, he had to work on it in this
manner. Such work at home on petity crimes was useful., My'ake himself essen—
tially agrood with this, making it clear that if an incident happened when he
wag at home, after taking initial action he bad to bring the offender to a
Police Station ag soon as possible. Ma'ake agreed that he had not taken

Keneti to a Police Station as socon as possible.

34. '1‘}_19 Pelico Commander also sald that the photographs of
Kenetil's injuries showed things which should never ba the result of any
performance of pelice dutios in any circumstances. Ma'ake had not been
wrong to s‘.ta.rt investigating ihe alleged theft, but had gone 'heyohdﬁ the otage
when he should have stopped. '-['!11'3 Police Commarder said that all that-had. been
done by Ma'alce’after the allegation was denied by Kenati ,was not perfcermance of

police duty becauge it went over Ma'ake's powors of investigation.

Later whon I apply the law to all these baszic facts I shall make
further findings based on mixed facts and law.

Applying the law 1o ihe facls

The assaults - the First Defendant

It is clear from ithe evidence that the First Dafendant committed
soveral wijustified and unlawful assaulis on the Plaintiff. Even if the First
Deferdant hod beon driniking he could recollect clearly what he did and hig '
condition was no excuse. I8 is therofore liable in damages in tort to the

Flaintiff.

The only thing that can be said in tho First Defendant's favowr is
that in Court he was a truthful witness and openly admitted liability. He
ard hig family also offerod formal Tongan apologies to Keneti's family within

‘ .a fow days of tha incident.

The assaults — the Second Delendant

" Tha Flaintiff brought no claim againgt the Second Defendant for the
assaults so I make no Tinding against her in recpect of them, but from the
evidence I hoa::'& I beliove that it is posgible that she may have ratified
the Pirst Defendant's actions; or that she may have been negligent in her
care of Kemeti in putting him into the position where thedassaulis took place.

I do not accept the submissions of Counsel for the Second Defendant,
Mrs Vaihu, that the Second Defendant only played a minor role in these incidents.
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Vicarious liability for the asoaults — the Third and_ Fourth Defendants

Counsel for the Thixd and Four.th Defeondants, Mrs Taumospeau, subrﬁitted
that police officors were neither servants of the Crown nor of the Minigter
of Police and therefore that in common law the only legal remedy lay against
the officer himself (Clerk & Lindgell on Torts (16th W) parz 3 - 11).
Iiowaver ihat reflects the Bnglich pogition on the organisation of police

forces under county police authorities where the policemen are not naiional
civil servanis but are given statulory powers under national legislation.
In any cvent the statement in Clerk & Lindsell * that a police officer ig not

a sorvant of the Crown appears to contradict the next case cited in that
paragraph, Fisher v Oldham Corsoration {1930) ALl IR Rep 954,

In Tonga the® position ig different. Police officers are eniisted and,
appointed by the Minigter of Police with ths approval of Cabinet (sections 8(1)
and 11 of the Police Act 1948) amd so are arguably appointed directly by the
Crown and are certainly appointed imdirectly by the Crown, They are praid out
of moneys provided by Farliament (section 5 of the Police Act and eg. the
Sehedule to the 1988-89 Appropriation Act 1988, Vote No,9 - Police - $1,522,000).
Police officers therefores fall within the general criteria for vicariocus

liability of the Crown given in Clerlk & ZIindesell para 2 — O) on nage 144.

In Tonga the relevant legislation is the Crown Proceedinga Act, where
saction 4 states that -

", ... the Kingdom of Tonga shall be subject to all those limbilities
in tort tc which, if it were a private person of full age ard
capacity, it would be subject —

(a) in respoct of torts committed by its servants or

8gents) .oeenssal

T beliave that the factors stated above make it clear that pelice
officers are servants of the Kingdom, and if I am wrong in that hecause of
the extent of the statutory powers conferrcd on thom, then pelice officers

are certainly agents of the Kingdom.

T therofore find that in general the Third and Fourth Defendants can
be vicarlously liable for the torts of police officers. Indeed in oases before
this, the 'I‘hi_zﬁ and Fourth Defendants have accepted such vicarious liability
and I am not aware that they have dispufed it in recent years.
P
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Turning to whether the Third and Fourth Defendants are vicariously
liable for the tort of the First Defendent in the circumstances of this case,
it is uwliimately a question of fact whether a wrongful act was within the
scopa of an employoo's authority. There iz no simple test appropriate to
cover all casos (Clerk and Lindsell para 3 — 17). It is clear that Ma'ske's

asgaulis in this case woro not authorised by the Third ang Fourth Defendants.
lowevor an employor in liable oven for acls whichk he has not authorised if
they are 90 connected with acts which he has authorised that they may rightly
be regarded as modes - although improper modes — of doing them. In recent
years there bas been & more liberal mrotection of third parties and the

Court should not dissect a job into its componant parts but should ask in

a goneral sgnse "What was the job at which the cmployee was engaged for

his employer?™., An employer will not be liable whera an employee- has
¢learly demrtod from the scope of his employment {(all para 3 — 1[). The
Court must take into account all the surrounding circumstances {para 3 — 19).
Where an employee has acted on his own initiative, it must be established in
each case that ihe employer has, cxprozsly or impliedly, given the employee
a discretion which he purports to cxercise (Egra 3 - 2&). In dealing with
an assault by an employee, the correct approach is to consider the disérc—
tion, if any, vested in the employee: the employer will not be liable
unless the employse did +the asgzault in ithe wrongful exercise of a discretion

(para 3 — 25).

The particular position of a police authority was comsidered in
Engiand in Makanjuola v Commissicner of Polica {The Times 8th August,
12@2) whepe it was held that the authority would be vicariously liable for
acts done either in the exercise of or so connected witk the performance
of duties as a police officer that it could rightly be regarded as a mode,
if an improper one, of carrying them out. In that case what the police
officor did was a negation and not the performance of his duties. There

was no ostensible authority and he waoz on an adventure of his own.

The relevant circumstanecess in this case were-'that, even althouzh
as a police officer Ma'ake was on duty at all times, he was not within his
working hours when he did the assaults. I[I2 was in a semi~drunken or
hungover state which remdered him unfit to work as a police officer. He
kad not been instructed to interview Keneti.  He beligved that what he did
that day was at least partly because he was related fo Tilema. Mutval

assistance within the extended family is very common in Tenga.

Regardless of Ma'ake's condition, it was appropriate for him to de
]
some initial work on Tilema's complaint, but when Keneti denied taking the

watch he should have referrod the matter to tke Charge Office as soon as
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possible. Ma'ake knew that ho should have done this. As a police officer
out of his working hours ho was not authorised to do any more than to iake
initial actien or make initial enquiries. He was not authorised ‘o assault

anyone {oxcopt possibly to use reasonabla force to make an arrest).

In all these cireumstances all the assaulis on Keneti wore not merely
a wrongful mode of deing an authorised act, but were well beyond what Matgke
was authorised te do at the time. So I find that the Third and FourthDafen—
dants are not vicariously liable for thesoe assaults by the First Defendant.

The circumstances in this case must Vte distinguished from a case
where.a police officer within his working hours and in the execution of hig
asaigned duty exceeds his autherity and improperly azssaulis a person. In
such a cagoe, depending on tho exact circumsiances, the Minister of Police

and the Kingdom of Tonga will most probably be vicaricusly liable.

The falge impriscnment -~ the Second Defendant

False immrisomment is complete deprivation of liberty for any time,
however short, without lawful cause. The prisoner may be confined within
a definite Space by being put under lock and key or his movoments may simply
be constrained at the will of anothor. Cowunsal for the Second Defendant,
Mrs Vaihu, conceded this. The consirsint may bo actual physical force, or

morely the apprebension of physical force. {all Clerk & Lindsell para 17-15})

"The law attaches supreme importance to the liberty of
the individual and if he suffers a wrongfuwl interference
with that Iiberty it should remain actionable even
without proof of special damage.”

{Murray v Ministry of Defence {1988) 2 A11 IR 521 (HL))

It is olear that Keneti was imprisoned against his will by Tilema
for a period of 24 hours after the assaults. Whether for the purpose of
hiding the asgaulis or of finding her watch, Tilema imposed her will on him
right from the time of the assaults. It is not relevant that the doors of
the room or the houso may not have been locked — although the high gate
was locked on tho following day. ‘Tilema tgrrified Kenoti into doing what
she said by tolling him that they would go to Ma'ake again., Keneti was
ao Trightened that he could not evon tell his own father about the assaults
on the Satuwrday evening.

' 4

¥or was Tilema exercising control as Keneti's guardian when she

restrained his liberty. The purpose of her restriction was not as punish-—

men% for the long—-term good of Keneti, but for her own interests 4o hide
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ovidence of the assaulta and protect herself anmd Matake. Tilemo had no
propor powel as a fguardian in the circwasiaonces in effect to stop Keneii

going to his own father for parental holp and comfort.

So Tiloma is liable in damages to Kenoti for the tert of false imptid

sonment for 24 hours.

The failure to get medical treatment — the Socong Defendant

Whore & person is in prison there is a duty of care on the prison
authoritics to provide or obtain medical assistance whers the need for
assistanco i5 or ought to be apparent (Ellis v Home Office (1953) 2 4l1
ER_149 (CA)). Thore is no reasan why a similar duty doss not lie on a
person who detains someone against his will. The standard which applies is

not that of the delfendant, but of an ordinary peraon using ovdinary care and
sleill and baving regard to the probability of harm and tho probabla serious—
ness of harm (Halsbury's Laws (4th Bi) Vol 34 paras 10 and 11).

Also a parent - and consequently a person in the position of guardian —
may be liable in negligence to his own child if he fails in his duly of care
{Clerk & Lindsell para 10 — 9t and McCallion v Dotd {1966) WZIR 710 (CA}).

On tho evidence Keneti's nced for treatment for all his injuries must
have been apparent to Tilema. It was che who gave him his clothes when she
returned from taking Ma'dke home. She applied cream to the burn on his cheek,
but that did not stop the pain,or the burn becoming infectedl by the Monday.
She must have realised that Keneti ought to have been taken immediately for
medical trcatment, if only to relieve his pain, Dr Tu'itavake believed that
a caring guardian would have taken Nenoti to hospital immedintely. So as a
result of Vilema's nogligence Keneti should pe compensated for the extra pain

and suflfering he had to ondure while he was deininod by her.

There wag also ovidence that Kenoti's own tamily did nel take him to
noapital immediately they discovered his injuries. While gomewhat surprising,
that does not diminigh the duby of cara on Tilema the previous day. In any
cvent by the Swday the pain from the injuries had lessencd considerably and
Keneti was over the worst and able {o be playing: 1%t was not as obvious as

the provious day Lhat he ought to have medical treatmont ot that time.

Damages — the asgsaulis

J
-In cases of trespass to the person such as assault and false imprison—
ment, actual damage need not be provel and a guccessful plaintiff is ontitled
’

at least to nominal damagos. OSubstantial damages are recoverable for discomford
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andﬁnconvenience and injury to dignity (Inlsbury Vol 12 para 1158)., In

addition general damagos are Tecoverable fov physical injury for the
plaintiff's pain amd suffering, loss of amenity and enjoyment of life
(Egru 1145):  theso constitute a conventional sum which iz to be taken as
the sum which sociely doems fair (para 1147).

Améng factors to be considered in thim case arcthe sorious nature of
the Plaintiff's injuries and the timo they took to heal, but also that they
hava Loft no permanent physical after—effects. Any scar on the Plaintiff's
faco is slight and may coampletely dimappear with time. Once the injuries had
beon inflicied they ocbviously caused him vory great pain and suffering, dis-
comforyland inconvenienco. o had to migs school for 2 weeks. *But above all

thore ié the sheer terror which a small boy must have suffered during the

assaults by a large policeman: this must be a major Taclor in assessing

damages. Also; while the ovidence of future mental or psychological effocts
on Kenoti was nob strong ~ and it has to be said that on the surface Keneti
did not appear 1o be poycheologically disturbed and gave his evidence with

confidence ~ it is common sense that there may be fulwre effects even after

some lapse of time,

While *hore have bgen recent awards by Jidges of this Cowrt of damages
for asgault, the best yardstick, and I beliove the only one in recent years,
ig the award in 1987 of $6,000 by a Tongan jury in this Court for an assault

‘with an iron bar by a pelice officer which broke the Plapintiff's arm and leg

Lotu v _Covernment of Tonga & Others, Case 1/85). In the present case the
award mus@bc higher to take account of the sadistic brutality of the assawlt

and the victim being Jjust a child.

Counsel for the Plaintiff Mr 'Eiike submitted ihat gencral damages of
330,000 showld be awarded against the First Defendant, ang this was supporied
by Mrs Taumoepeau. The First Defendant's own Counsel Mrs Paleleoi submitted
that 35,000 was a proper figure. I bolieve the balance lies botweoen theme
two and I shall award 38,000 gengral damages against the Firct Defendant. In
doing sc I must make it clear that this muzt not bve interprated as any lack
of sympathy for Kengti or as reducing the horrific nature of the assawuls.
But it is necessary for the Court to take a cool, objective view of the
proper componsation in all the ecircumstances, eSpecially the absence of
permanant phyrieal injuries and the Tongan view of compengsation for a
gimilar kind of assault. As this Court made clear in Kaufusi v laca {Cane
No. 29 of 1?82), it ia also important for the Court o nonsider levels of

ordinary income in Tonga and the valuc of money and goneral conditions
J

hereo.

It was ogreed by Counsel that the value of 31065 of the gowds and

monoy presented to the Flaintiff's family should be deducted From whatever
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sum ig awardod, making tho net award of goneral damages H6935.

The Maintiff also soughb exemplary damagos from tho First Defendant
and Mr 'BEiika submitted that $50,000 chould ba awarded. Meo TMalelei submitted -
the proper figuro wag $1000.

These are damages awarded to punish a defendant and vindicate the

strength of the law (lalsbury Vol 12 para 1190) and oppredsive, arbitary or

unconstitutional action by servants of the government are one category where
they may bo awardod {Rookes v Barnard (1944) 1 A1l Er 367 (IL)). It is

cleur {rom Makanjuola v Commiseioner of Police that exemplary damages can

bo awarded against a police officer cven whoro he acted with no ostensible,
authority on an adventure of hig own and the Commissioner was not vicariouwsly
liable.

Here tha Firat Dofendant himself said in evidence that the assaults

worg unconstitutional: they are clearly also arbitrary and oppressivo.

While the power to give exemplary damages is a weapon that should be used
with restraint, here I teliove thot the sum awarled as compenzatory damages
iz not adequate also to punish and deter the First Defendant and that a
sizeablo sum is appropriate. T shall award a further $,000 as oxemplary
damagos, making tho total award against the First Defendant 3$10,9235.

Damages — the false imprisonment and negligonce

As stated above, in all eases of trespass, including false imprison—
ment, nominal damazges at least are rocoverable. False imprisonment affacts
a person's reputation, and the damage continues until stopped by an avowal

that the imprisonment was false (Ialsbury Vol 12 para 1158),

Pringipal faotors are the injury to liberty and the injury to feelings
such as indignity, mental suf(ering, disgrace and mmiliation (Mc Gresor on
Damages (15th B) para 1619); also injury to reputation (para 1620), In

aldition there may be damages Cfor any resultant physical injury, illness or

discomf{aort (E’Ll"a 1620),

Tha evidenoce showed that Keneti suffored all these in some degroe,
even if it was only humiliation within Pilemats lfamily. In particular it
was clear that hanging over him during all the time he was detained was the
throat that he would be taken back to Ma'ake, which Konati thought would mean
further msgaulis or that he would be killed. !

It is also relevant that the Second Defendant has denfed throughout

the caso that thore was any falge imprisonment, but praconted no evidenca
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to support that denial. The Cowrt must also congider all the circumstances
of the cmse, espaciully Lhe fact that whon the Second Defendant detained the
Plaintiff sho was woll awaro lhat he had sulfered these horriblo assaults,
which would never have happened if she had not taken the Plaintiff to the

Firgt Defendant,

It is appropriate Lo awnrd one sum for the Seocond Deflewdant's false
imprigonmont of the Plaintiff and for ber nogligence in not getting medical

treatment for him which prolonged his pain and suffering, all laken together.

lr 'Etika submitted that general dmmages of $20,000 should be awarded

agninst tho Second Dofendant. Ilor Counsel Mrg Vaihu submitted that if T fourd

against the Second Defendant 31,000 would bo a reasonable figure, but that is’

clearly too low in all the circumstances.

I shall award $3,000 general damages to the Plaintiff against the
Second Deferdant.

Payment of damages

As the Plagintiff is still an infant, I shall direct that the damages
be paid into Court to be held and adminigtered on the Plainiilf's behalf
until he reaches the age of 18. [is father may apply from time te time Cor

payments for bhis mainbtenance and cducation ete.

Coats

I.shall award costs to the Plaintifi against the Pirst and Secord

Dofenlants as agreed or taxed.

The Third and Fourth Defeondants applied for costs agninst the Plaintiff
ir ?heir 4efence wasS suc;aasful and I sep no reason why these shoyld be denied.
I shnii thorefore award the Third and Fourth Defendants costs against the
Plaintiff, as agreed or taxed.

Fuwther proceedines

It is wnusual that civil proceedings should precede criminal proceedings,
but as a result of the horrific evidence I have heard I chall direct that the
papers in this case shall ba made available to the Hon. Attorney Ceneral, as the

person in charge of prosecutions, for consideration of whether crikinal Frocecd—

ings shéuld be brought againgt either or both fthe First Defeondant or the Second
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Defendant. Likowise thia decision shall be made available to the Minister

of Police in relation to the position of the First Defendant,

Dated 3rd August, 1990,

0. L.

Counsel ~ Plpintiff — 'Btika
First Defendant —~ Mrs Palelei
Second Defendant — Mra Vaihu
Third and Pourth Defendants — Mra Toumoepenu






