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IN THE SlJl'l!llIE COURT OF' TONGA 
CIVIL JUHISDICiTION 

llUKTJ' ALOF'A REGISTRY 

BETWEEN. 

AND. 

, 
,,' 

KllNEI'I 'OTllAFI 

an infant sul.ng 't~ough 
his father ~ n,eXt friond. 
Lisia te 'ot,uafi 

1. IIA' AKE SIPA 
2. TILJi)!A ONEDEllA 

3. IUNISTER OF POLICE 

4. KINGDOM OF TONGA 

ease No. 42 of 1989 

- Plaintiff' 

) 
) - Defendants 
) 
) 

!lEARD BIlFORE 1m JUsTICE WEBSTER 1/lTHOOT A J1JRY AT NlTiU'ALOFA ON 23llD, 24TH, 
25TH AND 26TH JULY, 1990. 

DECISION 

Preliminary 

Kenoti 'otuafi, the Plaintiff, now aged 13, sues l.fa 1ake SiJ8, the First 
Defendant, for damages arising from several brutal assaults on him on Saturday· 
8th April, 1989, when the First Defendant beat him on the buttocks with a cane 

~ife and applied a hot iron to his face, chest and ponis. Tho First Defendant 

was a police officer at the timo and the Plaintiff also sues the .Minister of 

Police and the Kingdom of Tonga as Third and Fourth Defendants as beine 
vicariously liable for tho torta of tho Firot Defendant. 

The Plaintiff was living with the Second Defendant, 'rilema il{dera, 
and also Sues her for false imprisonment for sane 24 hotU's after the 

assaults. 



c 

c 

-2-

The Plaintiff olaims sonoral damaeos oE $100,000 plus oxemplnr,y 
damages of $100,000. 

At the trial tho First Darerrlant admitted the assaults, with the 
oxpl,:mation th.."l.t he waG drunk or htltlB'ovor at tho timo, but contested the 
amount of damnec::J. Tho Third. arul Fourth Defen::lnnts denied. vicarious 

liability for tho assaults on tho basis that the First Defendant was a 
Crown servant with indopendent statutory powers under the Police Act 1968 
and not an employoe, and in any event that at the time he me off'-duty ani 
actine out.oido tho scope of his omploymont. 

The Socord Defendant denied that thoro waG allY detention or imprison-

ment of the Plaintiff after tho assaultG. 

Evidonce 

Evidenco for tho Plaintiff "WaS B'iven by Dr •. Sateki Tu'itavake, with 

13 years experience in child health, who had examined. the Plaintiff two days 
after tho a03aults and tben again n month later; by tho Plaintif£ himself; 
by his fa thor Lisinto 'Otuafi, Who had seen hia injuries tho followine day, 
as had his mother's sisters Ilio Leaa and Ma'ata Tomu and his own sistor 

'Elonoa 'Otuafi, who were all also witnessos; and by Latanoa Fioi'iboi who 
had taken photoerapbs of tho injurios two days afterwards. The First Defendant 

gave Qvidence himself. The Second. Dofoniant did not give or lead any evidence. 

The Commander of Police, Sinilau Kolokihakaufisi, gave evidence for tho Third 

and Fourth Defendants about the First Dofendant'3 job in tho Criminal Registry 
Office and tho Boneral nature and extent of a police officer's duty. 

The Court also visited tho Secord Defendant I s hOU!Je am saw where 
tho Plaintiff claimed to h:.'1.VO boon dotained an:l whoro the burnine assault::: 

took placo. 

In general terms I found all tho witnesses to be truthful, though in 

some placea those for tho Plaintiff wore exagBoratlllg eventa and the First 

Defendant was playi.ne' down his role. Thero was no major conflict of fact. 

As the Second Defondant did not lead evidenoe and I believed the 

evidence of the Plaintiff and his witneslJes, I am entitled. on the balance 

of probabilities, to accept their version of the events concerning her. 

Basic facts 

I find the following basic facts to have been established. -

1. The First Defendant Malake Sipa was on 8th A'in'il, 1?89 a. 
Police Constable in tho Tonga Police Force. He was stationed at the 

--------~---- -------_/ 
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Central Polioa Station, Nuku'alofa with the Criminal Registry Offioe, where 
his duties were conoerned with collecting oriminal statistios and maintaining 
oriminal records and fine'crprints etc. His dutioG did not inclu:l.e recoiving 

complaintfJ of crimos. F..a wore plain clothes for his duties and his normal 
workins hours wero fran 8.30 am to 4.30 pn. J.londay to Friday, though he was 

also callod on to work m:tra hours f'rom time to time. 

2. under Section 20 (b) of the Police Act 1968 be was deemed 
lito be on duty at all timos", with the additional duties under section 20(0) 

of preventing the commission of offences and oection 20(f) of detect~ 
offonders and brineing them to justice. 

3. After finishing work at 4~30 pn on Friday 7th April 1w&J.l ake 

wont on a drinking oproe. ITa drank almost continuously for the next 12 hours 
at the 'l'onga Club, the beach at the Frierdly Islanier Motel and the I1lotel 
itself, 
that he 

the wo:y 

to bed. 

consuming at 
staeeared. to 
and arriving 

least a carton of beer, with 3pirits as well. After 
his home at Pataneata, fnlling asleep at leact onoo on 
home at daybreak between 6.00 and 7.00 am, whon he went 

4. On 8th April the Plaintiff' Keneti 'otuaf'i was aged. 11 (his date 
of birth being 2nd J"tme, 1977) and he had boen stayine with the Second. 
Defondant, Tilema Onedera, for about 5 woeks at her home at ~h'ufanga. She 
was a firot oousin of his father's and they both came from tho villaeo of 
fIn. t alaufuli in Vava 'u. She had. asked. if Kenoti could sta.Y no he played 

oometimes with her own children. Kcneti's mother is overseas. 

5. On the morning of Saturday 8th Tiloma belioved. that Koneti 
~d taken a gold watch of hors but he would not admit it nor say w~ere 

the watch was. About 7.00 am she therofore took Kcneti in her oar to 

PatarlB"ata to Ma'ake, who also came from ITa 'alaufuli and. is a first couein 
of both Tilema and Kcneti's father, Lisiate. Keneti knew before-hand that 

jlfa.' aka was a polica officer. 

6. ~~'ake was roused from his sleep (at the third attempt) and 
questioned Keneti nbout the watch. ITo said ho did so partly boca~e he was 
n police officer and partly because he mlO related to Tilema. Although he 

had obviously had a great deal to drink:, bis recollection in evidence of 

the subsequent evonts was clear and he must have known what he was: doing. 

Keneti denied. taking the watch am Ma'ako kept on qucstioninB' him as Tilema 

said Keneti was lying •. r.fatnlce told him in the pt'esence of Tilema tn.'1.t he 

would hit him with the cane knife if he did not admitJit. Tilema did not 
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ask or tell Matake to do this, butneithor did she atop him. 

7. !>Ia'ako took Keneti into the kitchen and boat him hard on 

the buttocks (while his trousero wore on) from 6 to 12 times with the cane 
!rnifo. Kenoti cried but did. not yell out. Tilema waa not in the kitchon 

but could soe tho beatine from where oha was outside. Ma toke was sura 

Tilema know of the beating. After the beating Keneti lied to Ma'ake and 
oaid that he hod hidden tho watch in Tilema's houno so that Ma«ake would 
stop hittine him. 

8. Tilema then drove l.fal.ake and Kenati back to her house and a 

fruitless search for tho watch was carried. out in tho house, in the garden 

and thon back 1..U1d.er a bed in a bedrocim. Each timo tho watch ,-laS not 

discovored in a place, Keneti told Na'ake a new placo becD,ulJo he wa.G' 

afraid Ma lake might kill him. 

9. The watch was still not found ani Matake was angry 'With 

Kenett, so he plueeed in and then Gwitchad on an electrio iron which was 
in tho bodroom. When it was hot ho first applied it to Keneti's face on 
his left cheek. Keneti otill denied having the watch 00 Mo'l'ake mndo him 

kbo tho iron with' his lips. Keneti did thin as he was afraid that rt.a take 

would kill him, as he had threatened to dump him at ~~keko (a hieh cliff). 

Keneti had just had a bath and bad no clothes on. ~a'ake aenin questioned 

Keneti ani when he otill denied taJdne the Hatch Ma'uke put the tip of tho 

iron on Keneti's penio. Finally J.'fa take applied the iron to Keneti' s chest. 

Keneti did not ory out despite tho rain bocauoe he was too terrif'ied. Ma lake 

had shut the door of the room when they went in and only tho two of them were· 
thore. Tilema did not tell Ma1nke to burn Keneti, but a.t bor hotIDO she ;."i.ust 

have known that ~a'ake was likely to assault Keneti aeain and caune him 

further injuries. 

10. Tlfuen none of these burnineo proouced. any result, Ma'alce again" 

producoo. a lmite and made Ii wouni on Kcneti's chest which bled.. Then ~lalake 

lay down on a bed. in "the room to sleep and told Kenet! to lie bcsirfe hiffi· am: 
think hard where t~e watch was. 

11 • Keneti also claimed toot at this time tr.:1. I ake cut his tongue 

wi th scissoro) but "thero was no corroboration of this. 

12. Shortly afterwards Tilema. called Mn.'alco and drove him homo, 

while Keneti romai.ried. in the room. 
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13. The whole inoident at Tiloma's house took between 1 and 

2 hours. It caused Keneti very Brent pain and terror so that he was friehiened 
for hin life. It amounted to cruol and sadistic torture by ~aiake. Tilema 
did not instruct this treatment but did not prevent it 01 thor ani was ole'arly 
indifferent to what happened to Keneti. She was more concorned with her gold 

watch than with Keneti's welfare. No missing gold watch could ever have 
justified. or e.xcused what was done to Keneti. 

14. Tilema. returned f'rom 1>fa.'ake 9 s house about noon, gave Keneti 
his clo-th€ls to Hoar a.>'J.d put sane cream on his faco, but he still felt pain. 

THoma. showcd no pity when she saw the burns on Keueti's faoo. She told him 
to look for tho watch and remain inside and t~nt if anyone discovered tho burns 
ho was to say that he had been pla,yi.ne' and fell on an iron. One .or both of 
Tiloma's dauehters Kikui and. Motoko were pt'8sont when Tiloma. told Keneti these 
things. Tilema also told Keneti that if he did not find the watch they would 
GO to Ma'ako again. Tho door of the room wan not locked .. 

15.. Tilema did not take Keneti to tho hoapital to have his 
injurios attended to. Keneti believed - and it is a reasonable inferenco 
that this wan 30 that nObcdy would Irnow of his injurios. Keneti did not 

ask Tilema to take him to haspi tal, but it is the renponoi bili ty of the 

adult havine care of a child to do this, not for the child to sUGGost it 
or doc ide it. 

16. Keneti remained inside the house until it began to sct 
dark, when Tilema told her son to take him to the store to have some ice-

cream. 

17. Meantime Tiloma had sent Il message to Lioiate by her yot.U16ost 

da:uehter Motoko about J p.m •• She aoko:l Lisiate to come and speak to Kenet,i 
to tell whore he bad. taken the watch. It was about 7030 pn when Lisiato went. 
there and. Keneti lolas out in tho oor getting the ice-cream, so Lisiate sat and 

talked to TUema. on" hor verandah. When Keneti was broueht baok in the car 
clooo to 8 pm and came to them, Tiloma otood up and crossed between Lisiate 
and Keneti, then kept Koneti out of tho light. In thin Wily Tiloma hid Kenoti I s 
injuries from his fathor. 

18. An if to expla~ Keneti's injuries in case they were dis-

covered, Tilema. told Lisiate not to hit him again, jU!;t to ask him properly. 

Lisiata asked Keneti where was the watch and did he tako it and Keneti said 
he did not, so Lisiate wont home. At that time Keneti was not able to tell 

his father about what had been done to him. ~ 
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19. Next day, Sunday 9th, Konoti was again told to look for 
tho l'latch in the hOlIDo but could not rind. it so he had to remain inside the 

houso~ Tiloma told him if he did not find it they would go to ~fa tako again. 

Keneti then escapod. tlu'otl8'h tlio sliding door at tho front of the house. He 
found that tho eato was locked, so threw hiG jacket outside, climbed over 
tho fellcO (5 - 6' high) ilnd wont home. lilion tho Court visited Tiloma's 
hoUi>o, a padlook and chain wero attaohod to tho Gate. 

20. Whon Kenoti arrived home his fatber and his mother's sisters 
wore bU3y propo.:ring 0. pola, but arouni 9 nm. hia older sister IElenoa aeed. 
17 saw him and caw tho burn on his cheek and tho wound on bis chest. Later 
ar01.md 3 or 4 pn Keneti 'Was SeEln by his mother's sisters, Ilia and M'a.'ata, 
who snw 0.11 his injuries. About 6 pm Lisl~ate also saw-Keneti and all the 
injuries. Koneti told him that Tilema bad treated thorn so Lisiate was not 
too concerned.. 

210 The first thing that carne to Lisiata's mind was to go to a 
lawyer to see Koneti's injuries, so that evenine ho went to Nukunuku to see 
Mr LaId Niu, but he was not available. 

22.. They returned. to see ~rr- Niu the follO'iling morning, Monday 
10th April, and after tbat Keneti was taken to Vaiola Hoopital where he 

saw Dr Satoki Tu'itavake at 11 am. Dr Tu'itnvnke'o evidence, confirmed 
by hio ro~)ort made at the time (~), 1ms that Kcnoti had the follcw:i..ne' 

injuries -

(n) & weepy, infected 2rrl degree burn on the whole 
of tho left cheek (ia a burn which wont under 
the top of the skin but not so far as the flesh); 

(b) dry scalding on tho front of both lips (a 1st deeree 
burn which was only on top of the skin); 

(0) dry scalding on the top of the ponis Cneain a 

1st degree burn); 

(d) oiroular bruises on both buttocks )" by J!-" 
in size, reddish - black in colour, with 
abrasions of the skin at tho summits: there 
was heavy bruising and slight swelling. 
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The injuries bad boon oaused about 2 days previously and were consistent ~ith 
the burns baving boen caused by a hot iron hold aeainst tho skin for more than 
a ~ss~ touch, but not loneer than 30 secondS; and with the buttocks having 
been hit with a heavy object such as a cane knife. Dr Tu'itnvalcets opinion 
was that the injuries had caused very, very much rrai4 to Kenati. 

23. Dr Tu'itavalce con:f'irmcd. that the photographs (Ex:hibits 3-20) 
wore of Kenati and showed the injuries ao they were when he first examined 
him. 

24. Kenati was treated with 
with a spocial cream called Si1vcreen. 

penicillin injections for J days and 
Tho 1st degree. burns healed. in about 

a week and. the other injuries in 2 to 3 weeks.. Kenati felt bad lain for 
about 4 d~s but could not sleep on his back or his sido for j weeks and had 
to sleop on his knees. He had to stay off school for about 2 weeks as a 
re~u1t of the injuries. 

25. Dr Tu'itavake saw Keneti again on 9th May, 1989 and checkoo. 
on the marks 10ft on tho ,chook, buttocks and penis. ITe estimated that they 

would disappeax in about 12 months. (In faot tho marks disappeared in about 
6 months). He also recordod. tho injury to the chest waP. as not being a 
fresh injury, though he had not noticed it on hi:::; IU'evious cxrunin.:Ition. Ilia 

report is~. 

26" Dr 'fu'itavake had not 6XCllIlined Keno+-i medically since then 
but naw him on the first day of the trial. ITe said ~ __ hat tho scar on his 
face was very wall curoo., with a alight mark which Was healine Yery well: 
in viow of Keneti'o a~e it miGht disappear lator. There was also a sliCht 
merk still on hio chest. Dr 'I'u I itavake was of tho opinion ·that the experience 

and injuries Kenoti had r8ceived mieht affect his mental attitude as he crew 

up, but he could not be sura whother that would happen. 

27. Lisiato said tbat Keneti seemed more afraid now than before 
tho incident. 

28. Dr Tu' i tavaka believed. that a caring guardian would have 
brought Konoti to hospital immod.iataly the injuriea occurred., but did not 
conoider that he was in erave danger because they waro not treated as soon 
a3 possible. 

29. Aftor he had been to. hospital Koneti was also taken on the 
• same day to. Tulua Studio in Tungi Arcnda·, Huku'alofa where Latanoa Fisi' ihoi 

took .12 Polaroid photographs of his injuries (Exhs 7-18). thfortunatoly 

the film was old a.nd. tho photos oame out with spotz allover them, so 

Lupeti 'fulua. had taken new shots (being the othor photo exbibits). !,upoii 
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did not give evidence but the other photoerapbs were not contestod by the 
Def'ondants. Latanoa confirmed. that sho had a.lso GOOn all those injurios on 
Kencti; who also confirmed that the photograph::; showed the injuries and. burns 
Hhich he had received.. 

30. rfords cannot adequately convey the horrible natUt"9 of the 

injurios inflictod. by l-Ia 'ake on Keneti, but the photographs showed this 

clearLY. It is almost beyond bolief that ono human boine ehould deliberately 
inflict thoso injuries on anetha!' bere in Tonga, especially a small boy. 

Kaneti ia a small boy for hin age and. Ma'ako irI a tall well-built Tongan man 

of 31: there was just no comParison between their sizes. illiat was done to 
Koneti went far beyond. parental discipline or ptmi3hmC9-.t. Ma.'ake did. not 

"beat his own childron with a C;;u1B lmi:fe and there was no evidenoe that 
Tilemn did no either to her own children. In all the circumstances the only 

description that can be eivan to what took placo is torture, and ~~'ake was 
fra.nk enough to admit this in ovidence. 

31. The P.l.aintiff's Cotnloel acted very quickly and. .filed the 

Statement of Claim in tbiS nction on 11th April 198~. When it waS served 
on the Third Dafenlant, Ma'ake was intordictod ani SU!3pcndod illlder the 

Police Act on 12th April and all his powers as a police officer suspended. 
He has romained interdicted tnltil the pr03ent. SurJlf'isine1y, so far no 

criminal IU'oceed.ines havo been takon a,.,07Uinot him in rcopcct of the incidont. 

32. On tbat samo day, 12th April, Ma'ake and Tilema went to 

·Lisiate's home along with Matako's aunt Mole 'Akau'ola and. his sister 

Kensi F'ifitn.. They took with thorn a medium sized pie worth :1>60, 2 baskots 
of yams worth in all $50, a 12' lol16' twin mat worth :~200, a 10' lencrth of 

. un::f.ocorated tapa worth $105 and. 2 kio worth :1>300 in all. All of these wero 

seen by the Court ·and tho value:;. aerecd. betweon the T'laintiff and First 

Defen::lant. 'l'hoy also took an envolopo which it was aeroed contained $50. 

All thane were provided b.Y the First Defondant'o fn~ily and the~ was no 

evidence that the Second Dcfendn.nt contributed to them in any W<lJI". Ma'a-ke's 

family offered a. formal Tongan apoloey to Lisinto'o family lor what had 
happonod but Liciatc would not accept tho apology and said the matt~r would 

be dealt with in Court. However tho eooda were kept by Lioiato1a familyo 
About 2 months later ~a'ake again viaited Lisiato with an envelope contain-
ing $200, and filially around Christmas he ·..,ant aenin and handed. over $100. 
It was aereed .between Counsel that the total value of the eoode und money 

eiven by Ma.~a1ce to Lisiato waS $1065. 

33. The Police Commander gave ovidence, which~I accept, that, 

because police officers are on duty at all times, if a complaint of an 

alleged crime is made to a police officer at horne he should first do what-
ever is posnible at that time and should then contact the Charee Office ~o 
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take up the oase and invostigate it. Police Officers were taught about the 
way they should perform their duties when nt home. If something nappened aftOl' 

a police offioer's daily spell of duty of 8 hours, ho had to work on it in this 
manner. Such work at horne on petty crimos was Useful. Ma lake himsolf essen-
tially agTood l'Tith thiz, making it clear that if an incident happoned when he 

was at home, after taking initial action he had to bring the offender to a 
Police S~ation as soon a.s poosible. Ma1ake aeroad that he had not taken 

Keneti to a Police Station as soon as possiblo. 

34. The Police Commander also said that the photographs of 

Keneti ' s injuries showed things whioh should never be the result of rulY 
performance of police dutios in any circumstances. J.ia'ake had not been 

wrong to start investigating the allegod theft, but had gone beyond the otage 
when he should have stopped. 'the Police Commander said that 0.11 that had been 
dono by J.1a ' ake)after the allegation 'wa.9 donied by Keneti)Wl'l9 not performanco of 
police duty because it went QVOr ~m'ake's powors of investigation. 

Later when I app~ the law to all theso basic facts I shall make 
further find.:ine's based on mixed fncts and law. 

Applying ~he law to the facts 

The assaults - the First Defondant 

It is clear from the evidence that the First Deterd~t coounitted. 
several unjustified and unlawful assaults on the Plaintiff. Even if the First 
Defendant bad been drinking he could reCOllect clearly what be did and his 
condi tion was no excuoe. lie is therefore liable in damages in tox-t to tho 
Plaintiff. 

The only thing tbat can be s~id in tho First Defondant's favour is 
that in Court be was a truthful witnoss and openly admitted liability. He 
and hiG family also offered formal Tone-an apologies to Konoti's familY ,;d tbin 
a few days of' the incident. 

The assaults - the Second Defendant 

The Plaintiff broueht no claim against the Second Defendant for the 
aosaults so I make no finding against har in reopect of them, but f'rom the 
evidence I hoard I beliovo that it is posGiblo that she may have ratified 
the First Defendant's actions; or that she may have been neeliecnt in her 
care of Keneti in putting him into tho pOsition l.,rhore the~a.sGaulto took place. 
r do not accept the submisoions of Counsel for tho Second Dcfondnnt, 

Mrs Vaihu, that the SeCOnd Defcnd<mt only played a minor role in these incidents. 
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Vicarious liability for the a30Qults - tha Third and Fourth Defendants 

Counsel for the Third and FOUrth Defondants, l'lrs Taumoepeau, submitted 
that police officors were ned thor aorvantG of the Crown nor Of tbe Minister 
of Polico and. therefore that in common law tho only legal remedy lay against 
the officer himaolf (Clerk & Lindooll on Torts (1 (jth Ell) para 3 - 11). 

Howevor that reflects the Engli:;:;h position on the oreanisation of police 
forces under county polica authorities where the policemen are not national 
ciVil servant:;:; but are eiven statutory powers under national legislation. 
In any eVent the ctatemcnt in Clerk & Lindeell tba'~ a police officer is not 
a ocrvant of tho Crown appears to contradict the next case cited in that 
p.:t.raeraph, Fisher v Oldh.:'l.ffi Corporation (1930) All ER Rep 9~. 

In TonEa the position i3 different. Police officers are enlisted and 
a.ppointed by the I<Iinh:;tcr of Police wi t.3 tho approval of Cabinet (seotions 8( 1) 
and 11 o£ tbe Police Act 1968) and so are are~~bly appointed directly by the 
Crown and. aro certilinly appointed indirectly by the Crown~ Tbey are paid out 
of moneYs provided by Pbrliament (section 5 of the Police Act and eg. the 
~ohoduleto the 1988-89 Appropriation Act 1988, Vote No.9 - Police - $1,522,000). 
Police offioern therefore fall within the eeneral criteria for vicarious 
liability of tho Crown Eivan in Clerk & Lindscll para 2 - 04 on naBe 144. 

In Tonga tho relovant legislation is the Crown Proceedings Act, where 

30ction 4 states that -

" •••• tho Kingdom of Tonga shall be subject to all those lia.bilities 

in tort to which, if it were a privato person of full nee a.":1 

capacity, it would be subject -

(a) in renpect of torts committed by its servants or 

agents; •••••••• \I 

I believe that tho factors stated above make it clear that polioe 

officers are servants of the Kinetlcm, ani if I am wrong in that becaUS,e of 
tho extent of the statutory powers conferred on thorn, then police officers 

are certainly agents of the Kingdom. 

I therefore find. tbn t in B'eneral the Third. anct Fourth Defendants can 
be vicariously liable for the torts of police officers. Indeed in cases before 

thio, the Third. and Fourth Defendants have accepted ouch vicarious liability 

and I am not aware that they ha.vo disputed it in recent years. 
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Turning to whether the Third ani Fourth Defendants axe vicariously. 
liable for the tort of the First Defendant in the cirounotanoos of' this caso, 

it is ultimately a. question of fact whether a wrongful oot was within the 
scope or an employoots authority. There is no simple test appropriate to 
cover all Canos (Clerk and Lindooll para J - 17). It is ~11ear that Ma'ake'g 

assnul t3 in thin 03000 wor~ not authorised by tho Third ond. Fourth Defendants. 
UOl'lcvor an employer is liable even for act3 which ·he, baa not authorised if" 

thoy are so connected with aots which he has authorised that theY may rightly 
be regarded as modes - although imProper modes _ of doing them.. In recent 

years there has boen a mOre ~iboral protection of thir.i parties and the 
Court should not dissect a job into its component parts but should ask in 
a eonernl,p:.'?llse "~fuat was tho jOb at which tho employee was eneaee:d for 
his employer?". An employer Will not be liablo where an E:!mployee· has 
clearly dCInrtod f'rom the ncope of his employment (all para 3 - 17).. The 
Cowt mUst take into accOunt all the lmrrounding circumotances (para 3 - 19). 
Hhore on employee bas acted on hin own initiative, it mllilt be established in 

each cose that tho omployer has, exproooly or impliedly, eiven tbe employee 
a. discretion which he purports to exercise (para 3 24). In dealing with 
an aooault by an employee, the correct approach is to conoider the discre-
tion, if any, vested in tho employee: the employer will not be liable 
unless the employee did the assault in the wrongful exerciso of a discretion 

(para 3 25). 

The particular pOsition of a polico authority was considered in 

Ehe1and. in r·~J.kanjuola v Commissioner of Police (The Timoo 8th Aueunt, 

.!2~2) iihero it 1illS held that the authority would be vicariously liable for 

acto dono oither in tho exercise of or no connected with the performance 

of duties as a police officer that it could rightly be regarded as a mode, 
if an improper ono, of carryine' thorn out. In that case what tha police 
officor did was a nC6ation and not the performance of his duties. There 
1m3 no ostensible authority and he was on an adventure of his own. 

Tho relevant circumstanco::> in this case were'""that, even althoU,:Jh 

as a police officer r-io lake was on duty at all times, he was not within his 

working hours when he did the assaults. Ho was in a serni-drunke.n or 
hungover state Which rendered him unfit to work as a police officer. He 

had not beon instructed to interview Koneti. He believed that wbat he did 

that day was at least partly because he 1.;a9 related. to Tilema. 

assistance within tho extended family is very common in Tonea. 

Mutual 

Regardless of Ma.'aka's condition, 

some initial work on Tilema's complaint, 

it was appropriate :for him to do • but when Keneti denied taking the 

watch he should have referrod the matter to the Charee Office as soon as 
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possible. ~~Iako know that ho should have done this. As a police officer 
out of his working hours ho was nO.t authorised to do any more than to take 

initial action or make initial onquiries. ITo was not authorised to assault 
anyone (oxcept possibly to U30 reasonable force to make an arrest). 

In all those circumstances all the assaults on Keneti were not merely 
a wrone;ful mode of' doing an authorised act, but Woro wtll beyond what Ma. l ake 

was authorisod. to do at the time. So I find that the Third. and Four"Def'en-
dants arc not vicariously liable for those assaults by the,First Defendant. 

The ciroumstances in this case must bo distinsuished from a case 
whoro-·.-a police officer within his working hours and. in the -'execution of his 

assiencd. duty exceeds: his autho~ity and impr-operly assaults a person; In 
~uch D. caso, dopendine on tho exact circWllotances, the l,finister of Police 
and the Kingdom of Tonga will most probably bo vicariously liable. 

The £a100 imprisonment - tho Second Defendant 

False imprisonment is complete dopriv~tion of liberty ~or any time, 

however short, without lawful cause. Tho Prisoner m~ be confined within 

a de£inite spaoe by being put under look and key or his movoments may simply 

be constrained at tho will of anothor. Counsal for tho ~econd Defendant, 

Mrs V,:lihu, conceded this. The constrt:lint may bo actual physical force, or 

morely the approhcn:::;ion of physical force. (all Clerk & Lindsell para 17-15) 

for a 

liThe lal'T attaches Duprome importonco to the liberty of 

the individual and if he suffern a wronei'ul interference 

with that liberty it should remain actionable even 

without proof of npeoial damaee ~ II 

(r.lurray v Ministry of Dof"once (1988) 2 All Ell 521 (HL)) 

It is clear that Keneti wao imprisoned against biD will by THema 

period. of" 24 hours after tho a.ssaults. l%.other for tbe purpose of 

hidinG' the aosau1 tlJ or of finding hor l1ntch, Tiloma impos~l her will on 

right from tho time of the anoaul ts. It io not relevant that the doors 

him 

of 

tho room or the house maY not have been locked - although the high &ate 

was locked. on tho following day. THoma. t,errified Keneti into doing what 

she said by telling him that they .{ould go to !IIa I aka aeo.in. Keneti ,,,as 

00 frightened that he could not evon toll his own father about the Cl3snul ts 

on the.Saturday eveniriff. 

• Nor was Tilema exercising control as Keneti's guardian when she 

restrained his liberty. Tho purpose 0: her r03triction was not as punish-

ment for the long-term eood Of Konet!, but for her own interests to hide 
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ovidence of the assaults and. Protect hcrnclf nni Ma'ake. Tilema. had no ,0" ~ 
proper po;ml' 0.::; a (~lardian in the circumstanoes in effect to ::ltop Kenati 

eoinB to hie own father for· parental holp and comfort. 

So Tiloma. in liable in damages to Keneti for the tort of false impf!-
sonment for 2~ hOllrs. 

The failure to get m~lical treatment - tho SOCOnd Dofendant 

Whore a person is in prison there is a duty of care on tho prison 
authori tieD to provido or obtain medical aSGis-tarico whero tbe nced for 

tlG3iatn:nco i~ or ought to be apparent (Ellis v llome Office -(195.3) 2 All 

ER 149 (CA.)). There is no reason whY a similar duty doas not lie on a 

person who detains someone aeainst his will. The standard which applies is 
not that of tho defendant, but of an ordinary pornon uatng ordinary cnre and 
skill and having regard to the probability of harm and tho probabl'B oerious-
ness of harm (IL,lsbury'S Law!:! (4th m) Vol J4 pn.ras 10 and 11). 

Also a parent - and consequently a person in the position of guardian -

may be liable in noelieence to his own child if ho fails in his duty of caro 

(Clerk & Lindooll para 10 - 91 and McCn.llion v Dcrld (1966) lIZIJl 710 (CA)). 

On tho evidonco Koneti I~ need. for treatment for all :,is injl..U'ic8 mU!;:t 
have beon apparent to Tiloma. It was 8he who eave him his clotbcs when she 

returned from taking Ma. lake home. She applied. cream to tho burn on hiG cheek, 

but that did. not !Jtop the })c'l.in,or tho burn becomillff infected. by the Monday. 

She must have realised that Kcneti oueht to have becn takon immediatoly for 

medical tr()atmGd't, if only to relieve hin p<"lin. Dr Tu'itavnko bolieved that 
a carine guardian 'Would have taken Kcnoti to hOGpitul immediately. So as a 

result of 't'iloma'a noe1ieemcc Knncti should be compensated for the extra PJ..in 

and cufforine he had to endure while he waG do"tninod. by her. 

Thore waG alno evidonce that Kenoti' G own family did not tnke hiJn to 

hO!':l;"litn,l in..'Tlediatoly they dbcovored. hi::; injtU"io::;. (Thile oomewhat ourpt'isi.n&, 

that dooa not dirninish the duty of care on Tilema t.he p['(lviouo day_ Ll any 
event by the 3unday ~he pain f'rom the injurieo hud les3cnod conGiilerably and 
Keneti ·,m.s over the '\'Tarot and able to be playing: it waa not as obviow:: aD 

the prcviou.3 day that he oueht to ha.ve medical treatment at that time. 

Damages - the assllults 

• ·In caDes of trospans to the por::lOn !Juch aD a::maul t nnd. false imprison-

ment, actual clnrrmeo need. not bo proved. nnd a ::mccessful plaintiff io entitled , 
at loast to nominal damagoo. Subntantial damages are recoverable for disoomfort 
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and.\1nconvcnienc9 ani injury to dieni ty (Hnlsbury Vol 12 fOra 1158). In 
addition e;cnornl dnmngoIJ nrc recoverable fot' phynjcal injury for tho 

plaintiff'::; rain and. su.ffering, loss of amenity and enjoyment of life 

(£:.1.ro. 114(,)= theGo conotituto a conventional nun which i:J to be taken as 
the Gum tyhich society dcoms fair (Inro. 1147)~ 

Among factoro to be considered in this cnse nrc "the sorious nature of 

the Plaintiff'5 L'1jurico an(i tho time thny toolc to heal, but also that they 

have loft no permanent physical after-effects. lu1y sCar on the Plaintiff's 
fuco is 31ieht and mny ccmplatcly dioappcnx '1·d th timo.. Once tho injuries had 

beon inflicted they obvioU!31y caused. bim vory ere-at j\'l.in and sufforing, dio-

comfort a.nd. inconvenienco. 110 had to mb:; ocho01 for 2 woekn. But above all 

thoro is tho sheer terror which a emaIl boy must have nuffercd. during th9 
accaults by a lareo policemnn: thio muot be n mnjor f3ctor in assessing 

damagcs~ Aloo, while t.he o'vidonce of futuro mr>ntlll or p~ycholoeical effocts 

on Kcnoti was not atronc: - and. it haD to bo said that on the surf'aco Keneti 

did not appear to be lXIycholoeically diotur'bcd <ll1d eavo his evidenco with 

confidence - it in common sonDe that there may be future effects ~ren after 
some lapso err timo~ 

While thore have been rocent awards by Jtnees of this Court of damages 

for asoault, tho boot yardntick, and. I believe tho only one in rocent years, 

is the al-rard in 1987 of :f;6,000 by a "Ponean jury in thio Court for an ;J.t.'lsault 

with an iron bar by a police officer which broko tho P1;:tintiff 1 '3 arm and. loe 

(Lotll v Government of Tonea ,\ Others, Cane 1/85). In tho .rroscnt cnse tho 

awnlYl mustbc hieher to take account of the Druiiotic brutality of the ans3.ul t , 
and the victim beine jU'1t a chi1d~ 

Counsel for tho Plaintiff ~~ 'Etika submitted that genorol dnmaee3 of 

1iJO,OOO should be a"rardcd ae.ninot tho First Dofendnnt, and thio wus oupported 

by nro. Tatunoepcau. The First Dcf~ndn.nt'o. own Counael l'T3 Palolai nubmittcd 
that ~5,OOO was a proper fieure. I boliove tho baInTIce lioo botwoen these 
two and I ohal! awnrd :i>8,OOO ~enoN\.l dnmaec:J acainst the li'i[,,,,t JI)f'<Jn~ ... ant~ In 

doine so I onunt make it clonr that thin muo.t not Do intorpr.;tcd as n.n:J' lack 

of nymp.Tthy for Keneti or aD rcdncine tho horrific !1a1.u't'o or the nr:;~fl111 tn. 
But it in neC03Gnry for tho COUT't to talce n cool, objncHve vim. of tho 

proper compcncation in a.ll tho circll.'llst:mcoc, ocpocially tlJc abccnco of 

permanont' phy::dcal injuriaG and tho Tongan vi ow 01' com~onGiltion for ::l 

::::ir:J.i1a.r kim. of aasault. A3 thin Court made clear in Kaufuci v!,f'tf'.a (C,,",o 

No~ 29 of 1 ?H2), it i8 :1100 importa.nt for tho_ c..:nurt to cOllci::lcr levola of 

ordinary income in Tonp;1l am. tho v:.11~~o of money anel (:;,':")ncrnl con(litionr; 

hero. 

It was nereod. by COUnsel that the value of :;;1065 of tho eool:::; and 

money pronontcd to the PIniritiff' 8 family nhould bo rieductC'd. i'rom liha tcv~r 
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oum in awardod, makine tho not award of gonorl11 dllmneon :~G9J5. 

Tho Plaintiff n.lno G0U0h1~ oxcmplnry dil~aeo:; from tho First Dofendant 
ani r·w 'Stika Gubmitted that ;1;50,000 :::hould be nl<mrd(·d. Hro fu]clei submit-r;ed. 

tho propor fieuro wns $1000. 

Those arc da.mueos a'"arded to ptmish a defendant and vindicate tho 

otrcneth of tho law (:L'11abu:ry Vol 1~ pa.Ta 1190) anel opprc'Jnivo J arbital'Y or 

unconotitutional nction by servants of tbo ITovernmont arc one cntegory whero 
they moy bo awarded (Rooko" v Bomard (19(4) 1 All Ell 3f,7 (IlL)). It is 

clear from ~:aknnjuola v COlll.misBioner of Polico thnt exomplal'Y damaeos oom 
bo awarded against a police officer even whore he ncted with no ootcnsiblo 
authority on an adventure of bin own n.nd tho Cornmin:-;ioner was not vicari.onaly 
lio.ble. 

TIoro the FirDt Defendant himsol£ said in evidence t~~t the u3saults 

woro uncon.3ti tutionnl: they arc clearly abo arbitrary and. opprcDsivo. 

While the power to eivo exemplary damaeo3 in a weapon that zhould be used 

with restraint, here I beliove tbat the sum u.'i-mrded as compen:::a.tory dnmaecs 
is not adequate also to punish and deter tho F'irr;t Dofenclnnt and that a 

size~blo sum is appropriate. I shall award a £urther ~1,000 as oxemplary 

damaeos, making tho total award aenin3t tho First Dofp.ndnnt $10,935. 

DamageD tho false imprisonment nni neglieonce 

Ao stlltod abovo, in all cases of t..-esp..1.sn, incllding false imprison"-

mont, nominal damages at least are recoverable. Falee imprisonmont nff8cts 
n. pernon I s reputation, and tho damneo continuos until stopred by nn avowal 

that tho irnprisonment wn.n false (IIaIGbury Vol 1:? para 1158). 

Principal faotor::; are tho injury to liberty und tho injury to foclin~ 

:l!.lCh as indignity, mental 8ufrerine:, dieerace and hnmiliati(ln (rr,c Gr~r::oT' on 
D.'1m-"lees (15th Eli) parn. 1h12)j <1130 injury to reputation (mT'~ 1(,20). In 

O,.'idition thero moy be clnrnaeo:) for any rc:-;ul tnnt phynical injury, illne3s or 

diocomf'ort (pn.rn 1(20). 

'l'hs evidenoe showed tha t Koncti suffored all tho::;o in some degree, 
even if it was only humiliation within 'riloma'::; fnmily. In particular it 

~"n.s clear that hanBine over him duri.ne all the time ho "ffaG det:dnod WaG the 

throat that he would bo taken back to Ma'ako, whiGh Konr:fti thoueht would mcnn 

further a.ssaults or that he would be killed. • 
It is also relevant tha.t the Second ~ofcndant has d0n~.ed tbrouehout 

the oaso that thoro lias MY falso lmJl!'i3onment but r"Il'"O" + d . 
, .t"" ,--,on ,,0 no cVl.dcnce 
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to suppOrt that denial. Tho Gourt mUst also oom:;irlcr nIl the ciroumstanoes 

of the cnse, especiully the fitet that v:~on tho ;:iocond Dc:fendUu'1t d.c tninod tbe 

Pl"dJ1tlfr oho wn.O Holl tnmro Lbat ho bad nufforcd theso horrible llnorlultn, 
which would never have ha])pcned if :::;he tk"1rl not tn!:on tho Plaintiff to tho 

First Defondant. 

It is approprinto to a,',mm one sum for the Socond. DOf.'end .. tm"t In falco 

impriaonmont of i,he Plaintiff and.. for her nOGligenco in not eettine medical 

treatment for him which prolonGed his .rain nnd cufferine, all tak(>.n together. 

r.tr 'Etlka submitted that General dnmagco of :/;20,000 nhould bo awarded 

against the Second. Dofendant. Hor CouTlonl MrG Vnihu Gubmitted that if I f'ouid 
aeninst the Second Defendant ;p1,000 would bo a rcaaonnblo fieur-o, but that is '-
clearly too low in all tho circumstancoo. 

I shall award $),000 eonoral damages to tho Plaintiff aeainat the 

Second Defendant. 

Paymont o~ damaees 

As tho Plaintiff is still an infant, I s~~ll diroct that the damages 
be paid into Court to be held and administored on the Plaintiff's behalf 

tmtil he reaches tho Il{)e of 18. lli~ f,]thcr mny apply from time to time for 

payments for his mainLenanco and education etc. 

I. shilll award coots to the Plaintifl' against· tho Firat and Secam 

Dofe.nr:lants as agreed or taxed. 

Tho Third and Fourth Defondants applied for C08tS agninst the Plaintiff 

if their df!.fence wa~ succesoful and I OOe no reason 'why thODe should. be denied. 
I shull thorofare award. tho Third and Ji'ourth Defenrlrmto cost!> 1l5ainst tho 

Plaintiff, as agreoo. or tuxedo 

Funther proceedines 

It is unusual that civil proceedings should precede crir.tinal procaodines, 

but as a re:::;ul t of the horrific evidence I have heard I .shaH d.irect that tho 
papers in this case 814'1.11 be made ava.ilable to the Ron. Attorney Ganeral, as tho 

person in charge of prosecutions, for cOhsiQoration of whether crlbinal Procood-

ines should be brought against Bither Or both the Firat Defendant or tho Second 
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Defondant. Likowioo this decision shall be made availablo to tho Minister 

of Polico in relation to tho position of tho First D"fcndrlllt. 

Datod 3rd August, 1990. 

Cotmsol - Plaintiff - 'Etika 
First Defendant - Mrs Palclei 

Second Defendant - I1trs Vaihu 

Third a.r:d Fourth Defendants - Mrs 'I'aumoopoall 




