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ACT OF CONSTITUTION OF TONGA (AMENDMENT)
(NO.2) ACT 2010

Act No. 20 of 2010

AN ACT TO MAKE VARIOUS AMENDMENTS TO REVISE THE
CONSTITUTION

| assent,
GEORGE TUPOU V,
24" November 2010.

BE IT ENACTED by the King and the Legislative Assembly of Tongdhe Legislature
of the Kingdom as follows:

1 Short Title

(1) This Act may be cited as the Act of Constitatiof Tonga (Amendment)
(No. 2) Act 2010.

(2) In this Act, the Act of Constitution of Tongas amended, is referred to as
“the Constitution”.

2 Clause 17 amended — Government to be impartial

Clause 17 of the Constitution, in the English vamsbnly, is amended by repealing
“govern” and replacing it with “reign”.

3 Clause 19 amended — Expenditure to be voted
Clause 19 of the Constitution is amended by —
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(@) repealing paragraph (b); and

(b) repealing “Treasurer” and replacing it with ‘hkter for Finance”
wherever it appears.

Clause 22 amended — Guards and Militia
Clause 22 of the Constitution is amended by —
(a) repealing the first sentence; and

(b) in the Tongan version only, by repealing therdgo“Pea ‘oku” and
replacing them with “Oku”.

Clause 24 replaced — Public Officer not to engage  in trade

Clause 24 of the Constitution is repealed and oceplavith the following —

“24  Public officer not to engage in trade

It shall not be lawful for anyone holding any o#fi under the Government
whether of emolument or otherwise to hold any appoént from another
Government without first obtaining permission fr@abinet. And it shall not
be lawful for anyone holding an office of emolumemnider the Government
to engage in trade or work for anyone else, exeafht the prior consent of
Cabinet.”.

Clause 30 amended — Government

In Clause 30 of the Constitution —
(@) renumber the clause as 31; and

(b) repeal the words “King Privy Council and CahiriMinistry)” and
replace them with “Cabinet”.

Clause 31 amended — Form of Government
Clause 31 of the Constitution is repealed, renustband replaced with —

“30 Form of Government

The form of government for this Kingdom is a Congibnal Monarchy
under His Majesty King George Tupou V and his S8s0es.”.
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8 Clause 31A inserted — Attorney General
The Constitution is amended by inserting the folfaywclause —

“31A Attorney Genera |

(1) The King in Privy Council shall appoint an Attorn&eneral, who
shall:

(@) Dbe the principal legal advisor to Cabinet and Gorent;

(b) be in charge of all criminal proceedings on beludlfthe
Crown; and

(c) perform any other functions and duties requiredenteiv.

(2) The Attorney General shall, unless otherwissvigied by law, have
complete discretion to exercise his legal powersl aluties,
independently without any interference whatsoer@mnfany person
or authority.

(3) The Attorney General shall be a person whoualified to be a
Judge of the Supreme Court and he shall, subjesmyocontractual
arrangements, hold office during good behaviour.

(4) The King in Privy Council shall determine tleerhs of appointment
of the Attorney General, and shall have the poweligmiss him.”.

9 Clause 37 replaced — King may pardon convicts

Clause 37 of the Constitution is repealed and oelavith the following —

“37 King may grant pardons

It shall be lawful for the King in Privy Council fgrant a Royal Pardon to any
person for a breach of law (including any persom Wwhs been convicted of a
breach of law) except in cases of impeachment.”.

10 Clause 39 amended — Treaties
Clause 39 of the Constitution is amended by repgdalie following —

“It shall not be lawful for the King to alter thaistoms duties without the
consent of the Legislative Assembly.”.
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11 Clause 41 amended — King's powers — Signature to  Acts

Clause 41 of the Constitution is amended by repgdigoverns” and replacing it
with “reigns”.

12  Clause 50 replaced — Constitution and powers of Privy Council
Clause 50 of the Constitution is repealed and ocgplavith the following —

“50 Constitution and powers of Privy Council

(1) The King shall appoint a Privy Council to préeihim with advice. The
Privy Council shall be composed of such people whioenKing shall
see fit to call to his Council.

(2) If any case shall be heard in the Land Coutating to the
determination of hereditary estates and titlesshiall be lawful for
either party thereto to appeal to the King in Pryuncil which shall
determine how the appeal shall proceed and tharadgof the King
in Privy Council shall be final.

(3) Privy Council may by Order in Council regulé@town procedures.”.

13 Clause 50A inserted — Prime Minister
The following heading and clause is inserted inGbastitution —

“THE PRIME MINISTER

50A The Prime Minister

(1) The King shall appoint from amongst the electedresentatives a
Prime Minister who is recommended by the Legis@atAssembly in
accordance with the procedure set out in the Sdébéduor clause 50B
of, this Constitution.

(2) The Prime Minister shall hold office until —

(@) another Prime Minister is appointed in accocgamvith this
Constitution;

(b)  his appointment is revoked under clause 50B;

(c) he dies, resigns, or his appointment is revakigel he ceases to

be an elected representative for any reason ott@n the
dissolution of the Legislative Assembly; or

(d) he becomes ineligible to hold the office in @cance with this
Constitution or any other law.
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3)

The Prime Minister shall regularly and as reedireport to the King
upon matters that have arisen with the governmeshiupon the state of
the country.”.

14 Clause 50B inserted —Votes of No Confidence

The following clause is inserted in the Constitatio

“50B Votes of No Confidence

(1)

(2)

3)

If the Legislative Assembly passes a motiorcdbed as a “Vote of no
confidence in the Prime Minister” in accordancehwthis clause, then
upon delivery of that resolution to the King by tBpeaker, the Prime
Minister and all Ministers shall be deemed to hessigned and their
appointments revoked.

A vote of no confidence in the Prime Minister —

(@) shall not be moved unless at least 5 working'daotice of the
intention to move such a motion has been givernéoSpeaker;
and

(b) shall be of no effect if made within 18 mongf$er a general
election has been held, nor within 6 months betbezdate by
which an election shall be held in accordance wittuse 77(1),
nor within 12 months after the date on which tte aich motion
was voted upon in the Legislative Assembly.

If within 48 hours of the revocation of the appgment of the Prime
Minister and all Ministers in accordance with suéuse (1) following
a vote of no confidence in the Prime Minister, tlegislative Assembly
passes a motion that recommends the appointmeamnaiher elected
representative as Prime Minister, then upon daliwérthat resolution
to the King by the Speaker, the King shall appdim person so
nominated as the Prime Minister.

(4) If no recommendation is delivered to him in @cdance with sub-
clause (3) following a vote of no confidence in #@me Minister, the

King shall —

(a) dissolve the Legislative Assembly and commdrat & general
election be held on a date not more than 90 daysdlfier;

(b) appoint as interim Prime Minister the electedresentative who
the King considers best able to lead an interimegawment, who
shall not be the Prime Minister in respect of whammotion of
no confidence was passed in the Legislative Assgmiitil a
Prime Minister is appointed after the general éegtand
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Act of Constitution of Tonga (Amendment) (No.2) Act
2010

(c) in consultation with the interim Prime Ministexppoint interim
Ministers to hold office until Ministers are appted after the
general election.”.

15 Clause 51 replaced — Constitution and powers of  Cabinet

Clause 51 of the Constitution is repealed and ogplavith —

“51 Function, constitution and powers of Cabinet

(1)

)

®3)

(4)

®)

The executive authority of the Kingdom shallstivéen the Cabinet,
which shall be collectively responsible to the Istgfive Assembly for
the executive functions of the Government.

The Cabinet shall consist of the Prime Ministrd such other
Ministers who are nominated by the Prime Ministed appointed by
the King:

Provided that —

(@) the Prime Minister may nominate as Cabinet dérs not more
than 4 persons who are not elected representatives;

(b) the Prime Minister and Cabinet shall be fewemumber than
half of the number of elected members of the Legis
Assembly excluding the Speaker.

A Minister shall retain his position as Ministatil —

(@) his appointment is revoked by the King on teeommendation
of the Prime Minister or in accordance with claG88;

(b) he dies, resigns or is dismissed from officellofeing
impeachment under clause 75; or

(c) he becomes ineligible to hold the office in @dance with this
Constitution or any other law:

PROVIDED THAT: Following a general election, and evhappointed
under clause 50B (4)(c), Ministers shall be andaianmas caretaker
Ministers until their appointments are revoked ontihued on the
recommendation of the newly appointed Prime Mimjséand during
such period caretaker Ministers shall not incur amyusual or
unnecessary expenditure without the written approf/dhe caretaker
Minister for Finance.

The Prime Minister may assign and re-assigrigtmias to and amongst
the Cabinet Ministers.

Each Minister shall draw up an annual reportthe Legislative
Assembly advising of the activities and plans af ministry and if the
Legislative Assembly shall wish to know anythingncerning the
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16

17

18

ministry of any Minister he shall answer all quess put to him by the
Legislative Assembly and report everything in catime with his
ministry.

(6) A Minister who is not an elected representasikiall sit and vote in the
Legislative Assembly and shall, unless otherwisavigied in any Act,
have all the rights, duties and responsibilities afh elected
representative except that he shall not be entiledte in any vote of
no confidence in the Prime Minister under clausB.50

(7) The term “executive authority” in sub-clausg €kcludes all powers
vested in the King or the King in Council, whetlgrthis Constitution,
or any Act of the Legislative Assembly, any subpate legislation,
and Royal Prerogatives.”.

Clause 54 replaced — Governors — how appointed
Clause 54 of the Constitution is repealed and oeplavith —

“54 Governors — how appointed

The King shall appoint Governors to Ha’apai and &awn the advice of the
Prime Minister.”.

Clause 55 amended — Powers of Governors

Clause 55 of the Constitution is amended by repgélif the administration of any
Governor be contrary to law it shall be lawful mpeach him in the Legislative
Assembly.”.

Clause 59 replaced — Composition of Legislative Assembly
Clause 59 of the Constitution is repealed and celavith —

“59 Composition of Legislative Assembly
(1) The Legislative Assembly shall be composed of —
(@) the representatives of the nobles;
(b) the representatives of the people; and
(c) all members of the Cabinet.

(2) Cabinet Ministers who are elected represematishall, unless
dismissed after impeachment under clause 75, reasmimembers of
the Legislative Assembly and representatives inir tlespective
electoral constituency during their appointmenkasister.”.
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19 Clause 61 replaced — Speaker
Clause 61 of the Constitution is repealed and oeplavith —

“61 Speaker

(1) The King shall, within 5 days after the appoiant of a Prime Minister
in accordance with clause 50A following a genetaktton, appoint
one of the elected representatives of the nobldb®@necommendation
of the Legislative Assembly, to be the Speaker l## tegislative
Assembly.

(2) The Speaker shall remain in office until —

(@) the King appoints an Interim Speaker followthg next general
election in accordance with sub-section (8) of 8uhedule to
this Constitution;

(b)  his appointment is revoked under sub-clauseof3)

(c) he dies, resigns or his appointment is revakiéel he ceases to
be an elected representative of the nobles forraagon other
than the dissolution of the Legislative Assembly.

(3) If the Prime Minister, with the approval oflaaist half of the members
of the Legislative Assembly, recommends to the Kimat the Speaker
be removed from office, the King shall revoke the@e&ker's
appointment and appoint a new Speaker on the reeowfaion of the
Legislative Assembly.

(4) The King shall appoint a Speaker within 7 daf/she occurrence of a
vacancy.”.

20 Clause 62 replaced — Rules of procedure
Clause 62 of the Constitution is repealed and ogplavith —

“62 Rules of procedure

(1) The Legislative Assembly shall make its owresubf procedure for the
conduct of its meetings.

(2) Any member of the Legislative Assembly mayaittordance with its
rules of procedure —

(@) introduce a Bill in the Assembly;
(b)  propose a motion for debate in the Assembly; or
(c) present a petition to the Assembly,
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and it shall be dealt with in accordance with thesémbly’s rules of
procedure.

21 Clause 70 amended — Offences against the Assembl vy

Clause 70(1) of the Constitution is amended by akpg the words after
subparagraph (f) and replacing it with —

“may, by resolution of the Legislative Assemblye bmprisoned for any
period not exceeding thirty days and if he is a toenof the Assembly he
may be suspended from the Assembly for up to thigys in substitution for
or in addition to any other penalty.”.

22 Clause 71 replaced — Noble deprived of his seat
Clause 71 of the Constitution is repealed and celavith —
“71 Noble deprived of his seat
Should any representative of the nobles be depiifdils seat another noble
shall be elected to succeed to his seat in theslagyie Assembly but his title
and hereditary estates shall not be confiscateelpexor treason or sedition.”.
23 Clause 75 amended — Impeachment
(1) Clause 75 of the Constitution is amended byeaépg the words “the
members of the Legislative Assembly to impeach &mwy Councillor,
Minister, Governor, or Judge” in sub-clause (1) esqlacing it with —
“a member of the Legislative Assembly, of his owatition or as the
result of a written complaint made to him by anyn@an subject, to
move the Assembly, in accordance with the ruleprotedure, for the
impeachment of any Minister or representative @f tlobles or of the
people”.
(2) Clause 75 of the Constitution is amended bgaépg sub-clauses (3) and (4)
and replacing them with —
“(3) The trial shall be conducted in accordancehwthe eleventh
clause and the Chief Justice shall preside.”.
24  Clause 76 amended — Bye-elections
Clause 76 of the Constitution is amended by insgrtafter the word “people” the
following —
“and when a member is deprived of his seat aftpeahment,”.
Kingdom of 4% Act No. 20 of 2010 Page 13
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25 Clause 77 replaced — General Elections
Clause 77 of the Constitution is repealed and oeplavith —

“77 General elections

(1) Elections shall ordinarily be held for all thiepresentatives of the
nobles and the people every four years, and ifeadier dissolved the
Legislative Assembly shall stand dissolved at tkpiration of four
years from the date of the last general election.

(2) It shall be lawful for the King, at his pleasurto dissolve the
Legislative Assembly at any time and command tleat Blections be
held.

(3) Ifthe Legislative Assembly is dissolved by tiag or by the operation
of sub-clause (1), the King shall, after consultativith the Speaker of
the Legislative Assembly, fix a date for a genetattion.”.

26  Clause 85 amended — The Court of Appeal
Clause 85 of the Constitution is amended by insgittie following sub-clause —

“(2) The King in Privy Council shall determine therms of appointment
of the Judges of the Court of Appeal and may disitiem.”.

27 Clause 86 replaced — The Supreme Court
Clause 86 of the Constitution is repealed and ocgplavith —

“86 The Supreme Court
(1) The Supreme Court shall consist of the Chieftida and such other
judges as may be appointed from time to time byKim in Privy
Council:
Provided that no person shall be appointed unless —

(@) he holds, or has held, high judicial office; or

(b) () heis qualified to practise as an advodai court in
some part of the Commonwealth having unlimited
jurisdiction in civil or criminal matters; and

(i)  he has been qualified so to practise for rsslthan ten
years.

(2) The King in Privy Council shall determine tlerhs of appointment of
the Chief Justice and Judges of the Supreme Candt,may dismiss
them.”.
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28

29

30

Clause 87 amended — Judges to hold office during good behaviour
Clause 87 of the Constitution is repealed and ogplavith —

“87  Judges to hold office during good behaviour

The judges, subject to any contractual arrangemestiall hold office
during good behaviour:

Provided that it shall be lawful to appoint Judgéghe Supreme Court
and Court of Appeal for limited periods, or for therposes of a particular
sitting of the Supreme Court or Court of Appeal, @r particular
proceedings to come before the Court, on such tasmsay be approved
by the King in Privy Council.”.

Schedule — Procedure for appointing a Prime Mini  ster

The Constitution is amended by inserting the Scleetthat is set out in the Schedule
to this Act.

Minor amendments

The provisions of the Constitution specified inwoh 1 of the following Table shall
be amended as specified in the adjacent column 2.

Column 1 | Column 2

Clause 53 | Change “Treasurer” to “Minister for Fio@hin the
heading and the provision.

Clause 79 | Change “the Privy Council” to “His Majést

Clause 83 | Repeal the final paragraph and replagithit—

“The members of the Privy Council shall sign their
names to the oath and read it in the presencesdiitg.
The ministers, the nobles and representativeseof th
people shall sign their names to the oath anditéad
the presence of the Legislative Assembly.”.

Clause Repeal “Prime Minister with the consent of Cabinet
88(1) the name and on behalf of His Majesty” and repiaice
with “King in Privy Council”

Clauses 83 Repeal “King Taufa’ahau Tupou IV” and replace itiwi
and 95 “King George Tupou V”

Passed in the Legislative Assembly thi§ 2@y of July 2010.
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SCHEDULE 2010
SCHEDULE
“Schedule
Procedure for Appointing a Prime Minister
(clause 50A)
(1) The Legislative Assembly shall recommend th@oamment of a Prime

Minister as follows —

(@)

(b)

(c)

(d)

within 10 days from the return of the writs @léction after a
general election has taken place, the Interim Sgreagpointed
under subsection (8) of this Schedule shall inte elected
representatives to submit to him their nominatidois Prime
Minister Designate, to be duly seconded by 2 othlected
representatives and to be received by the Intepeaker within
14 days from the return of the writs of electiomdano
representative who has proposed or seconded adea@dnay
propose or second any other;

within 3 days after the last date for receiptnominations for
Prime Minister Designate, the Interim Speaker sbativene a
meeting of all the elected representatives of gmpfe and of the
nobles for the purpose of deciding who they slelbmmend for
appointment as Prime Minister Designate:

Provided that the failure of any representativeattend any
meeting, for whatever reason, shall not affect vhédity of
proceedings under this section;

the representatives so convened shall consitierthey want to
recommend for appointment as Prime Minister Desagrend at
that meeting every representative present will hiéreeright to
speak on his own behalf or that of another canejdatd they
shall vote thereon by secret ballot and if one whatd receives
more than half of the votes, the Interim Speakelgieport to
the King that the duly elected representatives meuend the
appointment of that person as Prime Minister Desigin

if no single candidate is elected under panalgréc) then the
Interim Speaker shall 2 days after that meetingzena another
meeting at which the candidate(s) who receivedi¢hst votes
shall be eliminated and the representatives shalthgut

speeches) vote by secret ballot for their choiceragst the
remaining candidates, and if one candidate recemere than
half of the votes then the Interim Speaker shalbreto the King
that the duly elected representatives recommendppeintment
of that person as Prime Minister Designate;
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SCHEDULE

(2)

3)

(4)

(5)

(6)

(7)

(8)

(e) if no single candidate is elected under paagr(d) then the
Interim Speaker shall 2 days after that meetingzena another
meeting and the procedure under paragraph (d) sedikewise
repeated, at 2 days intervals if necessary, um# oandidate
receives more than half of the votes cast; andntieeim Speaker
shall report to the King that the duly elected esgntatives
recommend the appointment of that person as Pririmestdr
Designate.

If the representatives fail to make a recommagiod to the King in
accordance with the procedure in subsection (Ithisf Schedule, the King
may extend any of the times specified and may aiséndhe Interim Speaker
to vary such procedure to enable a recommendatibe thade.

Upon receipt by the King from the Interim Speakhe recommendation of
the elected representatives under subsection (hiefSchedule, the Lord
Chamberlain shall then summon the Prime Ministesifleate to be appointed
by the King.

The Prime Minister shall take his oath of dffibefore the Legislative
Assembly at its first sitting.

The Legislative Assembly shall also recommemal dppointment of a Prime
Minister following a vote of no confidence, in theanner provided in clause
50B of this Constitution.

In the event of any other vacancy occurringhia office of Prime Minister,
except following a vote of no confidence, the pohoe specified in this
Schedule shall be followed to enable the King tpaamt a Prime Minister on
the recommendation of the Legislative Assembly, butsuch case the
Speaker shall perform the role of the Interim Speagpecified in this
Schedule.

Any dispute arising out of or in connectiontwihe calling or conduct of any
meeting under this Schedule or the election ormeendation of the Prime
Minister under this Schedule shall be determinedheayInterim Speaker in
consultation with the King.

For the purposes of this Schedule, the Kingllsi@ahin 7 days of the
declaration of the result of a general electiomaaut a person who was not a
candidate at the general election to be the Int&peaker of the Assembly,
and such person shall hold office as Interim Speakél a Speaker is next
appointed under clause 61 of this Constitution.”.
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