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IN THE COurtT OF APp::;r'.LOF 

THE REPUBLIC OF VANUATU 

Back;,~rounrl : 

--~ -. ~ .....-

SUprtE~ffi COUllT CASE NO. 213/S~ 

COURT OF APPEAL CASE NO. 4A/2 

PENTECO,sT PACIFIC LTD and 
PHILIPPS PENTECOST 
(Appelli'ltl ts) 

PALEtr.t: HNALOAt-.'E 
(Eesponc1ent) 

Durine; the month of July 1982 neeotiations took place betvreen 
Penteco,~t Pacific L trl (hereirtafter called "the Company") of 
Port-Vila and i-lr Palene (hereinafter called "p.n.") who was 
then employed by Bunts l'hilp Ltd, as the result of which P.R. 
was enzazed by the Company from October 1st 1982. 

On June 3rd, 1983, the Company terminated P .H. r s contract, 
justifyine this dismissal by the fact that the Company was 
ced'sine to cnrry on business, and paid to P.H., in adeli tion 
to his other entitlements, a month's snlRry in lieu of notice. 

P~H. did not accept this dismissal and ·took action a~ainst the 
Company in the. Supreme Court of Vanuatu, seekine damRees on the 
groLmc.s that the broken contract was a contract for a defini~ 
period of 5 years, al thouC;h this condi t.lon did not appeai:ln 
the contI'act which he signed. He cla'iul!?d from the Company an 

"-' amount of da!!l<:c;es equlvalemt to the total sum of his·salary for 
the perin(~ of the con;trflct yet to rUIl, nnmely the SUIO of 
5,200,000 VT and various othl'I' SUillS. 

In his claim before the Court, P.H. joined the Company and 
. Pi:lilippe.l'':?ntecost (hereil1'lfl:er cnlled "P.P.") perso!!Cllly as 
deiend;;nts, and incltJd',~(1 fI cl'lim foI' (lflPI8e;es in the sum of 
2,oon,OOO VT p.xemplflI'Y (lnlllages in view of the manner of his 
dismissal, and claime<.l a.'l well the .sUiU of 500,000 VT for lee;al 
cos {~;jnd outlay s. 

P.R, pro:;Josed to prove from evidence of witnesses that the 
written contract of September 28th, 198?, macle between him and 
thE' COi:IP;;I1~' (lid not completely .set out t;he verbal arrangements 
previously made between P,P. and himself, and that the ae;reement 
made \'las il contract which \'las to enure for a period of 5 years, 

The Supreme Court accepted that ,parol evidence by witnesses could 
be given. In its judt?;m.ent of Hay Ath, 1984, it found_that thee ; I contract tl1esubject of the claim was fora definite period of 
5 years, but it reduced the period to 3 years in accordance with J the provisions. of the Emp~~yment Act. The Cour~ therefore awa~decl 
P,E. M .'lUIIi equ~valent to ruS salary for Uie per~od the contrac" had 
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~'et to run from t.he tLue of his d i s!!lizr;.'1 l, netmely 26 months, a 
sum of 2,GOO,OOO VT. It also found the method of dismissal 
impropl?t', and aWilrded P.H. the Ilum 'of 2,000,000 VT by way of 
exemplary dflltlac;es; and the stun of 500,000 VT for leeal costs 
and fees. In the CO~lI'S'~ of the hear-inC, VarlUa Navic;ation Ltd 
was h,?1'1 to be free of lietbili ty, and the awards of the Court 
were made ae;ainst the Company and P. P. only. These hiD 
rleie.tldants appealed the juelc;ment on the following grounds: -. 

1. The contract marle betwen the Comp;']l1Y and P.H. was a 
\vTi tten contract for Il.n indeiini te period, the terms of which 
were clear. The trial judee had allovled to be given parol 
evirlence of an oral variation of the written contract contrary 

1\ 
to the rules of evidence laid down in Article 1347 of the 
J:'rench Civil Code, which was the la,,,, appI~cabIe to this matter 
in viel'i of the provisions of Article 93 (2) of the Constitution 
of Vanuatu; 

2. T11e contract could not be a contr::1ct for a definite term, 
as it had not been malle in accorrlance wi 1;\1 the reqUirements of 
Articles 5 and 10 of the Soint Hegul2.tlr.lls '1969 which \<Iere in 
force Clt the t'ime of the siolin~ of the contract; 

3. There was no improper dismissal, but dismissal caused by 
P.H. '13 poor cClrryinc;-out of his rluties; 

4.. The rlispllte concerns tlJ(~ C01!lpany ~t'C\ P. H. only, and not 
P.P. whose involvement in the mnttE!r W?"G only in his capacity 
as an officer of the Company. 

Accordincly, the c.ppellants request tl18 t the judgment· of May 4th, 
198L" be reversed, and P .H. be non-sui ted. Further, should the 
dismissal be held to be improper, the appellants request that 
the damages be considerably reduced. 

The resllomhmt, represented by l-li:!ttre Tl!.IlIO, claims that the 
controct of service made between him ane1 the Company was a 
contract for a period of 5 years, al thOLlCll this condition does 
not appertr in the'written contract daterl September 28th, 1982; 
he claimll that this term of 5 yeaI'll had been formally agreed 
cJurin,g tlJf~ nee;otiations. He claimll moreover that the termination 
of the contract was improper and effected in such a way that the 
damnc;ell aworded to him by the lowE'll' COllrt were justified and he 
asks thl'lt they be confirmed. 

, ~·As~to-· th~-Lnw-' '\"2l:±cable 

The ·Court must first decide which law iJ3 applicable to the dispute, 
as this auefition has been raised by the parties, and as moreover 
it control:> an important part of the prC'lceec1ine;s, namely the rules 
of evi,-l el':!c,~. 

The Sub.1'Lanti ve La\~ 

Counsel for t~le res!lomlent made lIIany references to "custom" and 
"customary law". He emphasizE'c1 that thp. partie,'! are anherents of 
the Nel .. 1t1;?"i.r..n I,ay of li.f,!, ,:hich accer"." :;r~at irnport.'lnce to 
vPortal un('el't:okine;s, aml that <1ccorllinc to custom, no I~ri tine; is 
neCeS88I')' to Hupport p",ro 1 I'IC;!,p.elller~t:;. 

. .. /3 



, ' 

- 3 -

Further, <1rticle 45 (l) of the Consti tu tion of Vanuatu provides: 
"If there is no rule of law applicable to a matter before it, a 
Court shall determine the matter accordin~ to substantial justice 
and whenever possible in conformity with custom." 

In other IVords, Courts should make decisions in accordance with 
substantial justice and if possible with.custom, if there is no 
legislation with reference to contract:;: of service. Indeed, , 
there is such a law, the J::mployment Act of 1983 (replacing the 
Labour Code No. 11 of 1969) .which con:ti1inIL.B[L-sg.c.tionL<=l~<:!which 
covers all aspects of-the subject. '----.'-- . 

MoreoYer, this law was passed by parlinment after Independence, 
it expresses the will of the ~eople 0 [ i[fllluatu, and applies to 
all persons living and working in the Eropublic. Accordingly it 
is on the basis of this law that the contract in dispute will be 
interpreted ;;ince section 80 proyides: "The proviSions of this 
Act will apply to every con;trac t of !;ervice in existence at the 
date of its proclamation." 

Hatters of Proc,~dure 

The Court must now examine what procedural rules apply to the 
action, and this is a matter of importance as it concerns the 
rules of 8c1rnissibili ty of evidence raised by the appellants. 
There is no special procedural Code' which applies to the Courts 
of V,.2nuatu, including. the Supreme Court and the Court of Appeal. 
The procedure followed in these Courts is as a general rule 
governed' by the substantive la'll applicRble to the matter, when 
either French or English law applies pursuant to the provisions 
of Article 93 (2) of the Constitution of Vanuatu. 

In"this dispute, the substantive law applicable ts a law of 
Vanuatu: procedure must therefore be decided by interpretation 
of Article 93 (2) of the Constitution and the choice between 
French 1m·, and Engli~ law will be decided according to thEt. 
nationality of,the defendant, in this particular case French 
law. 

In the French court system, there exist Tribunals whose responsibility 
it is to decide disputes related to employment; these Tribunals 
apply simple and expeditious procectural rules. This procedural 
Code of December 15th, 1952, for the Frp.nch Overseas Terr.itories 
was in force in New Caledonia at the date of the proclamation 
of the Constitution of Vanuatu, and the Court has decided to apply 
it to the present dispute.' , 

This" procedural Code renders admissible the widest possible. 
selection of types of evidence as tO'the content and to the 
existencf~·of,a,.contract .. of .employment,".!n contrast to the rules 
of'evidence under the Civil Code. Therefore the Court is unable 
to find that the decision of the Judge in the lower Court to 
admit parol evidence in conflict with the written contract of 
employment was incorrect. 

As to the, Nature of the Contract 

The Judge in the lower Court accepted the evidence of the 
witnesseG who stated that the contract made between P.H. and 
the Company was a verbal contract made for a period of 5 years, 
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and tits I; the clAuse referrine; to its rluration had be,~n omitted 
in the C']ntrClct ,is ted September 28th l':"S? sie;ned by P.H. on 
September 30th 1932. There is nothinG in the pleadinGs put 
fonlanl by the appellants 'llhich re,f.utes the above-mentioned 
evidence, snd therefore the Court must 8-dopt the decision of 
the JudGe in the 10\'ler Court, on the ;;o;rounds set out. ' 

It must therefore be accepted that the contract in dispute was 
a contract for a definite period of which the term must be 
limi ted t,) 3 ye2rs in ar.eorc1ance with the provisions of Article 
15 of the l:;mploYlllent l'.ct of 1983. 

An to ''III1?roper Dismisz<11" 

The appellants claimed at first that the d:ismissal of P.H. was 
due to the Company's ceasing to carry OIl ,business; they then 
abandone(j this claim :md submitted 'the t the rea son for his 

'-' dismissal WRS his unsRtisfilctory performance. There WRS produced 
in SUllPOl't of this claim a lettei' (hte,~ ,'11'ly 17th, 1983, written 
by the 11![\rwC;er ai' the Comp;:,'ny, critici."inE:: P.H. for not being 
present [I t a rle1ivery oJ vehicles whie;, l!;1rl arrived by ship. 

P.H. h2.S Op.ell ;:o1;le to ,,;'!\l\, that this ",..I:,I'e1' ',ms merely a, blind, 
an to t,Jk," rlelivery of vehicll~s WilR !Jot nlr!')ne; his re:oponsibili ties 
under the contrnct; hI::; duty W.3B tn ~)r()r!!o b.~ thf-':'ir sC\l~~. r-loreover 
it il> the Court's vip,. thot nven if tlJ0 c:ri ticism hCle been justified, 
the elllplr.lfr:r did not <lct in ClGcorc1RllGp. ",i I;h the re'1uirp.ments of 
section 50 (4) of the Employment Ac·t; of 1983, which provides: 
"No empJ.o~'er' 8:1"111 c5ismiss an el!lpl(lyl~e 011 the e;round of seriolls 
misconduct, unless he haR :?;iven thl~ employee ill1 adequate opportunity 
to answer !1ny ci1<"rees mil(:e aCainst him ::ind any rlismi~,sal in 
contrR'l"~!ltion of this subsection flh;;ll be c1p.emecJ to be an 
unjustified dislllissal." 

The filet ,.;.IS thi!t P.H.'s dismissal took place on June 3rd, 1983, 
'i without his being given the opportunity to put his case. 
"-,,,' 

The final r10cument produced to the Court is one dated June 1st, 
1983, ilccorcJ ing to which the Company and P. P. agree with Vanua 

,Navi2;ation Ltd as follows: "14r'Pentecost ilcknowledges that 
Pentecost Pp.cific Ltd will take all necp.:>sary steps to dismiss 
all its employees in Vanuatu before the new Company commences its 
operations. Nr Pentecost unclertakes thnf Pentecost Pacific Ltd 
and he himself personally discharc;e and indemnii'y jOintly and 
singularly the new COlnpany from all actirJ!lS, suits, claims for 
payrnen t, ct3I11i1e;es, and other demands or. all kinds which may arise 
ei ther out of the (lismissal of all or allY of the employees of 
Pentecost Pacific Ltd or alternatively out of the employment of 
any. of those persons by that Company. ". 

This document, in lIO ~Iay queried by the appellants, shows that 
thEl Company and P.P. had decided, frolll u,=fo!'e June 1st, 1983, 
and doubtless since the time of tile nee;otiations in respect of 
the take-over of the Company by Vanua Navieation Ltd, to ctismiss 
the personnel of the Company eenerally, and in particular P. H. , 
in breach of the orovisions of Section 11 of the Employment Act, 
1983 whic:h regulates the transference of service contracts in 
the case of a change in the emp1,,~rer's lr:>e;al status. 

l'loreover, it is not disputed by the appellants that P.H. was 
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The Court's interprei;a tion of thef;e [Cor; t:-> is that the warnine; 
letter SPilt to L H. WGS nothing btrt a l'!'.}text to pro'! iele, a 
ju::rtifir:ai:ian far his rlismissoi ane to cover up an attempt 
to e,,"(~r-: the requirements of the 1;;,,,,. 

(,s to the ~')uantum of DGmap"es 1:nrl th(' Other Claims 

Section L;f} or the EmpJ.o~Tment Act 1933 provides: "Subject to 
the provLsions of this PRrt a contrnct of employment shall 
termina te on the last riay of the perio(l a,~reerl in the contract ••• " 
The employee c<:'n thert'!fnre rely on recp.i vine; his salary. during 
the \.;hole af the agreerl period, and the unjustified unilateral 
termination of the contract by the employer eives to the emploree 
the rie;ht to compensatory rlamages as provided in Section 53 (1) 
of the Employment Act 1983 which must lle equivalent to the lost 
salary on the receipt of \·:hich the emrloyee was entitled to rely. 
A ear line of'tlecicled cases in the Industrial Courts of the 
French Overseas Territories, wh~ch ar.~ not app ~cable in this 
case . U w UC 1 ma' , wa 0_ COlli )arl.son, prod1.!,I'.e.d,.· 
aF~rtT,'5- 01 ''lQcIl l.e.yeb..pf damages bn...£~l",es 01 ~mproper termination 
of fixed-term contracts; . ,'''''-'''--' - ... 

As 1'.H. vias dismissed after 10 months' service, he had still 
26 montil:; to serve <'It h1s monthl}" s31FTY, including living 
al'lo;.;ance of lOO,OOOVT. Tlw Court i1\,iilt'ds him the sum of 
2,GOO,OOOVT. 

J? ;Il. wa fl also al.;arded in the lower Court a SUl!1 of 2,000, OOOVT 
as exempl .... y c1amae;es, and 500,000VT for leGal costs and 
expense·.:;. The Court regRrds these two claims as unjustif,i.ed:' 
on t;ie one hand there cannot be awarded two separate amounts 
of d'arn:;.r;es in respect of one single action, and on the other 
hand the lee;a:l costs and expenses \~ill be covered by an award 
of cost;; <1ecinst the Ullsucc.esRful party' to the dispute.; 

P.H. withdre\~ his other claims, namely, for damages in lieu of 
notice and for holiday pay, which in any case were paid by the 
elIlploye!' at the time of his dismissal. There appears from the 
wages-sheet handed over by the Company and dated ,June 3rd, 1983, 
that P.il. ,received 100,000VT,one month's salary, in lieu of 
notice. 

This award of damages based upon the unilateral termination of 
a contr?ct for an indefinite term ca.nnot be added on to the 
award. for unjustified termination of,a fixed-term contract. 
N'Ot1c·e'"TS'~'indeednone;;;~thei.\condi tlO"tls'o!.".a_ contract tor an 
1nd#f:lriftiF'ter.m:;': bu 1: is a condition which does not appear in 
a fixerl-term contract, and it tben~fo!'e cannot provide a legal 
grotUld for o::lmages. Accordingly, the sum of lOO,OOOVT must 
be deducted from tbe awarrl of 2,OOO,OOQVT already marle. 

As to Dismif'G?l of l?l'lilippe P<;!ntec<~st From the Action 

l;lr Per!'tecost asl{ed the Court to rule that he should be dismissed 
as a p;'l'I;~, 1;<1 the (JiS1?ute (m the ~r(}Ulld that the leC;al relationship 
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of e!UpJ.0ypr <'lncl el!lpl()~'ep existt?d only up.-r,wpen the Company and P. H. , 
and that P.P. 's involvement in the matl;er was only in his capacity 
ilS !'In officer of the Company. However, eX<'llllination rJf the document 
di'J.teel June 1st, 1982, which has already been, referred to above, 
(the a:.:r~elllent between the Company and V"lllua Navigation Ltd), 
provictes '" direct contradiction of this 8rc;ument. It is clear 
that p. P. und er"took personally, anc! jointly with the Company, to 
dismiss 1:'. iI. He cr:lIlnot tlO~1 have himself exonerated from 
responsibility. 

On th.es'.' I::rounds, the "Court, si ttinc in its appellate jurisdiction,. 
in open Court ane! after hearinc; full i1rr;tunent for all parties to 
the acti.on, rec[~ives ,3S beinc in prop"'!" for:!! the appeal lodged by 
pentecost J?aciiic Ltd and by Philippe pentecost Rgainst the 
judGment of the ;;upn'me Court oi Va'ntw tu di'. ted 11ay 4th, 1984, and 
onlers [IS follows: 

The said judGment of the Supreme Court is varied; Pentecost Pacific 
Ltd. and P:!ilippe Pentecost are orctel'E'<.\ jointly and severally to 
pay to :',1' Palen,>. Hnalo<1He the sum .0J t;m I::illion five hundred 
thouSilm' v<'ltn (2,50n,OO(lVT) as darnac;er: il: l'f?sJ,Ject of dismissal, 
aml in full se'ttlement of all claim:,. 

Interest ?t tli,? leEnl I':::te accrues froel th.? elate of the judgment. 

Dated December 12th, 1984, at Port-,iiI". 

J. YiILLI!<~1.'3 L. CAZENDRES 
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