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,‘Thrs decrsron concerns an apphcatron lodged by Tom Numake asklng the Court to
' refram from dealing with the land of Nrougan also known as Lengknowgen situated at
whrtegrass, Tanna. In support of hrs application, | he advanced the followmg arguments )

v;] That he, Tom Numake had been prevxously betng declared the custom owner, of
4 Lengknowgen by the Native Court in,1973. ' ’

2. That the Supreme Court has made confirmation of his rrght of ownershrp over the
land in questron ' : ’

3. That the Tanna Island Court cannot re open the clalm as the Natrve Court declaration
of nershlp is legally binding and is a complete bar to the present proceedmg over the .
4 red boundary of Nrougan ' |

*

In re5ponse to his application, every ‘party. to the claim cornpletely ob]ected to his claim. .
Their arguments forwarded are summansed as follows,

1. That the Supreme Court has referred the matter down to the Tanna Island Court for
re hearrng of the whole boundary as directed. '

2 That the land declared by the Native Court has wrongfully declared customary land
belongrng to other trlbes and thus, requires a fresh trial.

3. That the Native Court has only declared land i | in respect t0 fenced paddock and not
- the Wh°1€' land as mapped by the applicant in his plan marked as Appendix "A".

'F "\
'Grven this drsagreernent on the part” of the respondents, the Court conducted a full -
_ }arlng in order to Pl'Operly ascertain the whereabouts of the declared ‘boundaries of
the land of Nrougan é;,: o

‘»‘From the rarsed sentiments and in our consrderahon the 1ssues for the Court to

- determine are as follows. - . PRSP T

.. The first lssue is whether the declaration of land dwriérslﬁg of the land of Lengknowgen

‘ :~f‘bLthe Native Court in 1973 to the applicant lS stzll valid or not’

* Theanswer to the question is in the affirmative. The pre 1ndependence decision was
“issued on’the 26th of February, 1973 in Civil Case no.1 of 1973 between Tom Numake
as plamtlff and Nrsak bemg the defendant There is no doubt in our mind. That dec1s' QR




(2) Um‘z[ otherwzse prov:ded by Parlzamem {he British and French laws in force or applied in
Vanuatu immediately before the day of Independence shall on and after that day continue to

* apply to the extent that they are not expressly revoked or incompatible with the independent
status of Vanuatu and wherever ;passible taking due account of custom.”

Besides, the’ respondents cannot argue. that the decision should not be followed because
it was not a- decision made in accordance with the rules custom- of the area. That

argument canriot be sustained by reason that they had‘not appealed the decision.

* Secondly, - the Court in ad;ud1cat1ng the claxm and d1cl applied custom. ThlS ‘piece of
evidence is reﬂected from the history and custom- practlces as contamed in the Native
Court jud gment ' '

We note also that the Supreme Court has in its ruling.to the same issue at page 2 poinltl'7p: "
in Land Appeal Case no 08 Of 2009 has clearly underlmed the same prmc1ple as
discussed above v S - e e : :

The observat]on of the Court of Appeal in the case of Kalotltx v Kaltabang (2007)VUCA
25 which is fairly similar to; th1s case stated"” [nn our opinion it does not follow that the failure
to mark out the boundaries in 1972 renders the 1972 New Hebrides Native Court mennmgless or
of no contmumg releviance. The ]udgement awarded individual rights to Kalran, and difficult
though it may be, the boundarzes of that land will have to be determined on the basis of the best
evidence available as to where the boundaries exists. In our opinion that is a matter within the
jurisdiction of the Supreme Court. The Native Court hns gwen a judgment on custom

-ownership. The Supreme Court would not be rewsztmg that i zssue but would simply be making
consequential orders to give a proper effect to the ]udgment " '

In light of the above remark and in qur vieW; the deC151on of the Native Court is binding
on parties and cannot be re visited except by way of an appeal. If the respondents do

*not feel comfortable with declared ownerslup and the tendered sketch map, then they_z

have every r1ght to challenge its accuracy and vahdxty at the. Appellate Court alone.

.

- The second issue is whether the sketch map- marked as Apmzndzx ”A" attached to the

* judgment is the correct map specifying the declared land t6 Tom Numake, If so, then the
next question would be -Does it correspond wth the wordmg OLthe decision?

The answer is in the positive. The reason for the Court's conclusion is supported by the . .
following evidence. |

-1 The Court has carefully verified the questloned sketch map rnarked as Appendlx "A"
and found itto be the correct orlgmal map attached to the ]udgment of 1973. The pape




ﬁsame declared land territories.

| and cannot be're open by this Court. because it lacks ]unsdlctlon It is therefore; binding

on  this Court and by far consntutes a complete bar to any claim of ownership over the

%,
.

It 15 important to understand that a Native Court decxslon made before 1ndependence

| had binding force on mdlgenous custom owners of land after mdependence by virtue of

' "PERPETUAL OWNERSHIP

,Artlcle 95 of the Constitution. For ease. of clanty to. the parhes decisions’ on custom
~ownership made under the former legal regime were binding and enforceable on the

parties 'in dlspute and remained so until Independence At mdependence the
Constitution of the Republic of Vanuatu became the supreme law of the country. A new
system of Courts was established, and the Constitution directed Parliament to provide
for the establishment of Customary Land Tribﬁnals’ or Island Courts with jurisdiction

“r customary and other matters, and to provide for the role of chlefs in'such courts.

Asto ownershlp of land in. Vanuatu and for transmon from the old legal regime to the

'new one, the Constltunon prov1ded -

“LAND BELONGS TO ‘CUsTOM OWNERS ~
73. All land in the Republic of Vanualu befongs to the, mdlgenous custom owners and their
descendants." .

"BASIS OF O WNERSHIP AND USE

74. Therules.of custom shall form the basis of ownersh:p and use: of Iand in the Republic of
Vanuatu.”

Ay

753: Only indigenous citizens of the Republic of l/ anuatu who have acquired their land in
accordance with recogmzed system of lcma' tenure shail have perpetual ownership of their land.”

i

' "RIGH TS, LIABILI TIES AND OBLI GA T IONS ’ ‘
92.(1) All righus, liabilities and obligations of the Govern ent of fbe New Hebrza'es whether

= arising out of contract or otherwise, shall, as Jrom lhe DayOf Independence be rights, liabilities
and obhgauons of the Republic of Vanuatu. - " . , : o

) é,
[

(2) Norhmg in subarncle (1) shall prevent the Governmem of the Republ:c of Vanuatu
renegonatmg rights, liabilities or obligations assumed under that subarticle.”

"EXISTING LAW

95.(1) Until otherwise provided by Parliament, all Jozm Regulatzons and subsidiary legisiation .
made there under in force immediately before the day of Independence shall continue in
operation on and after that day as if they had been made in pursuance of the Congliswiiona

shall be construed with such adaptations as may be necessary to bring them inf
the Constitution. 4




in nature) and has the same condxtron or quahty to that contammg the written
judgment : IR o

. T D - 1;.,-‘$
- . . Y5

2 Secondly, from the site mspectmn of the declared boundary, we are sansfred that the
: land demarcated by the two- diy creeks of Lamanan on the south and Leml ort the-

northern s1de and other geographxcal phenomenon there on do correspond to the
attached ma,P e e ‘ : sl

R

." '1'\

. For 1llustratron, the Nat;ve Court had referred to the same map attached ;m two
‘ dlfferent parts of the JUdgment :,.,” “ : :

Fu'stly, the ev1dence provrded at page 1’ says that the Court had vrisrted the land to

‘inspect its precise boundaries’ and c0nd1t10n The boundanes Vi sited are those contamed
, rge hand drawnmap marked as appendlx "A" when 1t~_states _

didpute ( nof to scale) 1s attached as Appendzx "A". Plamtzﬂ' and the defendant arein’

substantml agreement as to the~pasrtzon of the boundarzes except on’ the eastern boundary, where =

i PR

there isa dzﬁ‘erence oﬁopmzon as. mdxcated in the Pl“"

_',,Secondly - at Page 5it vad“s " These untnesses are called oni the basrs of information obtamed in

the court's visit to the.area of t7le iand in dispute; (l'ld@ Plan at. Appendzx "A ")t

It follows that the next queshon would be what was the sulzzect matter for the Natwe‘ '

. Court's ‘determmatzon? Was it it regard to a declamtwn of ownershtp zover ais Jaeafzc
: land dﬁent’arcated by.a fence or was it a declaratton aver a boundaruj land as
" zllustrated b the sketch ma marked as At endix? oo

- @

The answer is very clear from the ]udgment itself that the 1ssue in: contenhon begun

‘with differences over- cattle rental prices: but then further developed into'a boundary -, . . -

‘xspute which then led to a dispute’ ‘of ownersl'up of. the land‘of Nlougan

There is ample information from the. Native Court ]udgrhent itself 'omtmg out the.

sub]ect matter for the court's resol,utlon We refer to a few below

I i PO

»

Page 1. provides "SUB JECT". The nghtful ownersth of the aren qf Zand known s Ntougan tn:

the southern localzty of V\/hztegmss Tanna .

(

avoid any y dispute with stak" | . o

A ‘plan of. the area in ;-‘7";

R34



L dzsputen

ongmal claimant (Tnbe Rakatne)

The 1£é£‘§éﬁiérice 'o%‘paée 2 of the first"'pa‘rag'raph;étates" This dispute started through the
cattle rental przces ther became a boundary dzspute and then:a questzon of ownership". While,
A ‘*Mr Nisak's statement also confn‘ms ‘that. the dlspute was of ownershlp of the entire land
..when he:said" Yes, the pnce charged by- Tom Numgke is too high, anid ‘Tom ‘Numake seemed to
“ be trymg to push my, _/ boundary back to‘=the east. | clmm oumerslzzp of the whole boundary under

: Also at page 5 (16) Court wrtness Willie Tuaka stated " My trzbe 18 stmamzn [belzezfe the
' ground on the northern boundary of my land belongs to ,Tom Nunake". At (17) @Zourt Witness
. lopuat’ stated” My Tribe is Nakaioune; belzeve the I“_' '

{west by land»lensed to Mr. R u. Paul and on the north and rnorth east by Numake s ground "

‘ vxplams it all that the land declared

: Moreover, the sketch map ( Appendlx A) obvmus]
: enil ¢

1s 51tt1ng between Laménan creek on the south ah

e Havmg read and dlscussed the above passages common understanding wouId drctate
~in conclusron that the dlspute was in regard to- land ownership of the whole area of
~Niougah as map{ped and not a d1spute over a fenced land terntory

In passing by; we, noted that. there is mlsunderstandmg from the respondents over the .

" Supreme court orders when 1t referred thé matter for e hearmg before the Tanna Island

o C@;«l;t IQ our oplmon, its dxrectlon for fresh hearmg would be i ir;general relating to the
- boundaries extendmg beyond the declared land map of the apphcant as clalmed by the

\—,

_As afore mentloned above thxs Court 15‘ legally boun,d and completely barred from

BRI A

£

N

- Aggrieved parties are inforrned of their right_of appeal. =

Y
<

d-’m my owner.;?np is bounded on the<

. ) ; eek on, the; Jtorth eastem Slde ‘
) - runnlng d6Wn to the:sea coast and bounded by alboundary mark on ‘the eastern s1de as "
R ldentlfled by Torn Numake dunng the land boundanes 1nspechon o '
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e ¥ Dated atIsangel, this 25th day of September, 2014

Justice Jéshua Kausiamar - ,
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