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JUDGMENT 
.L 

,This d~~i.s\i~n concerns an applic~ti~~ lodged by Tom Numake ~sking t~e Court to 
refrain froin deali~g, with the land of Niou~an also known as Lengknowgen ~situated at 

whl.tegrass, Tanna. In support of his app1icatioh~ he advanc:ed the, following, argu'ments. . 
. , ' .~.;. . ~.... .. 

:1. Tl~t' he, Tom Numa~e, had been previ~usly being d~c1ared ,the' c.ustom: owner"of 
Le~gknowgen RY the Natiye Court in,1973. .' . , . '-

" , 

2. That the,S~preme C~urt has made confirmation of his right of ownership over the 

land in question. 

3. That the Tanna Islan'd Court,cannot re open the 'clai~1 as the Native Cou~t declaration 

of.~ers~p is ~eg,:,lly binding and 'is a complete bar to t~~ present proceeding over the 
d_red bOl;lndary of Niougan. '. . ,., 

" -
In ';~5ponse to 'his, application, e~eriparty ~o the claim completely objected to his claim. 

Their argumen~s forwarded are summ~!'is~d,as follows; 

,1,. Tbat the Suprem~ Court has referred the matter down to the Tanna Island Court for 
r~ hearing of the whole boundary as directed. ' 

2: That the land declared by the Native Court has wrongfully declared customary land 

belonging to a,ther trib~s and thus, requires a fresh trial. 
'~ ~ , 

3. That'the Native Court has only declared land in respect ,to a fenced paddock and not 
.' , ~ 

the whole land as mapped by the applicant in his plan marked as Appendix "A". 
. .' ,~~, '~", . 

Given this disagree~~nt on the partl.o'f'the respondents, t!:te Court conducted a full 

. ~aring in or~er' to properly ascertain: the :wrereabottts of:.t~e', ~ep1.~red boundaries of 
the land of Niougan. .' .'.,' t.~ ': ~. , 

. . . ~ 

-,P-;om the raised sentiments and in' our co~sider~tion/: ~he· issue~ "f~r the Court to 
determine a.re as follows. ,/> ,,~' ., , ., 

,of'"~ .• )0 .. . . ... 

, ,The first iss~e is whether the declaration of land dwn~rship of the land of Lengknowgen 
i'" by the Native Court in 1973 to the applicant is still valid or not? 

'.> 

The'answer to the question is in the affirmative.Th'!7 pre independence decision was 
.-issued onO/the 26th of February, 1973 in Civil Cas~no.l of 1973 between Tom Numake 

as plaintiff and Nisak being the defendant. There is no doubt in our mind. That deds;u' . .m-............ 

. is very much alive having its transitional legal effectat date. It was not appealedIJIlIlE!Ub~ ...... 
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(2) Until.otherwi~·e provided byAirliqmenl,"he Brilish and French laws in/orce or applied in 
Vanuatu iil1n'lec/ialely before; ihe:daYo/ Independ,ence j:hall on and after that day continue 10 

apply to the extent t!Jat they arenOI expressly revoked'or incompatible wilh the independent 
status of Vanuatu and where~~r,:possi5Ie)ak{ngdue aq:ounl of custom." , 

Besides, the'responc:ie~ts~~~ot' arg~e.tha~ the decision sh~uld~d{~e followed because 
it was not' a decision made in accordance with the rules custom, of the area. That 

" \ ":., , , 

argumen~ cazviot'be sustained byre~s'on ~~at they had;not appealed ~he decision . 
. ' 

Secondly,,the Court in ~djudicating the claim, an9 did applied ~ustom. This 'piece of 
evidence is ~eflested' from the history anq cust~m practices as q:,!ntained in th~ Native 
Court judgment. ' ,', . .: ~: , 

We note also that the Supreme Court has in it~ .r1JIirm"to the same issue at page 2 point'( , 
in Land Appeal Case, no.OB Of 2009 has cle~rlyund,ed~ned the sam,e principle as 
discussed above. 

. , 

; , 

The observition of th~ ~o,urt of Appeal in the case' of Kalotiti v Kaltabang (2007rVUCA 

25 whichi~ fairlysimilarto:,this case stated II lnouropini~n it does not follow thaUhe failure 
to mark out tlte boundaries in 1972' renders' the 1972 New Hebrides Natil'e Court ll1eaningiess or 
of no continufngreleiiance., The judkement awarded indi'oidual rights to KalYan, and difficult 
t/rough it mayb~! the b~u~daries of tlta'! land willhm.1eto be.detennined on tire basis of tIre best 
e'vidence a'unilabie-as to 7P/~re tIre ~inmdaries exists. I~'our ~pinion that is a matter within tlie 
jurisdiction of the Supreme Court: TIre Nan'lle Cour~ has g!l'e~ a judgment on custom 
ownership. TIre Supreme Court would not be revisiting tlzat,iss,ue, but would simply be making 
comequennalorders to gi'l!e a proper effect to tire judgment. II

"', ' 

In light of the above remark and in Qur vie~; the decision of the Native Court is binding 
on parties and cannot be re visited, ex.~~pt by way of an appeal. If the respondents d,o 

"not feel comfortable with decl~red o;Vnership and th~tendere<:l ~ketch 'map, then they.­
have every right to challenge its at~uracy and validity'at,the:App~llate Court alone . 

. , :~.,' , 

The second issue is whether the sketch map marked as Appendix'~I~i'attached to the 
, judgment is the correct map sp~cifying the declared lqnd .to Tom Numake. If 50, then the 
next question would be -Does it correspond with the wording of the decision? 

Th~ answer is in the positive. The reason for the ,Coures conclusion is supported by the " 
following evidence. 



a~d ca~ot be're op~n by this Cou~t.bec~use it lacks j:uri~diction. It is therefore; binding 
ortthis Court ~nd by far constitutes as,oinple~e bar to anyCIaim of .ownership over the 
$~~e declared land ferritories. " "., , , 

~1: ., 

It 'i~ important to understand that'a' Native Court decision 'made before i~dependence 
had binding force on 'indigenous 'custom o"Yoers of lana after jp.dep~ndence by virtue of 
Attic1e 95 of the :Co~titution.For ease, of clarity ·to· the pa(tles, decisions" on 'custom 
oWhership made under ,the' {ormer legal regime were binding 'and enforceable ori the 
parties' in dispute and remained so until Independence:, At independence,' the 
Constitution of the Republic of Vanuatu became the sui)f~m~ law of the country. A new 
system of Courts was established, and the Constitution directed Parliament to provide 
for the ,establishment of. Customary Land Tribunals' or' I~land c;:ourts ~ith jurisdiction 

I •• r custo.mary a~d other mcitters, and to provide f~r th~.role:of,~hiefS in:such cour~s., . 

A~' to ownership oflan~.in,Yanuatu, and for transitio'n from'the'~ld legal regime to the 
'new one, the Constitution provided:- ., , 

1 ' 

"LAND BELONGSTO CUSTOM oWNERS 
73. All land in the Republic of Vahualu belongs (0 the1indigenous custom owners and their 
descendants. "," . , , 

"BASIS OF OWNERSHIP AND USE .' , 
74. The1-uies, of custom shall/orm the basis o/~.w~ership·and US£!',o/land in the Republic 0/ 
Vanuatu." , ' , '. 

"PERPETUALOWNERSHIP 
?5,: Only indigenous cl)izens o/the Republic fl!l'anuatu who have-acquired their land in 
accordan~e with reco~nized system o.rl~i.dien~fe, ~hall have perpetual ownership oltheir land" _I "RIGHTS, LIABIil~IES AND OBLIG~TiONS , f1, "-.,, ,," 

. 92J!) All rig~ts, liabilities and obligations qfthe Government (J/,I:/:Je New Hebrides, whether 
" arls~ng out oj contract or otherwise. shall. as/rom the Day oj Independence; be rights. liabilities 

and obligations.ojthe Republic of Van uat u. :" ,,,' 
, i'r~. . #. • • ~ 

(2) Nothing in sub article (1) shall prevent the Go,vern/nent ojthe'Republic a/Vanuatu 
renegotiating rights, liabilities or obligations assumed under that subarticle. /I 

'J;XISTING LA W 
95.(1) Until otherwise provided by Parliament, ~ll Joint,Regulations and subSidiary legislation. 
made there under in/orce immediately before the day of Independence shall continue in 
operation on and after that day as ?fthey had been made in pursuance oflhe COn~''f1!RWIl~!.fl 
shall be construed with such adaptations as may be necessary to bring them i ~~~ij/jl 
Ihe Constitution. tA'" 
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J' ....' :~'., •• ~:. '; • ::- ••• '.'" -. .. •• . '. . ", .,' .. ~. . :"' .. -~ {,~~.:<,~,~ ·~i~:.· ...... ,":. ~:. " . 
. in ~atUre) and'~as,th~ ~ail).e cOIidition~or quality to th?ltcon.taining the written 

• r '~ . ..... • -'. ' • .,' I 

judgment, . , " .... ". ',;' _ : ,,' 
r'~' . " '. ...: . 

-", .~.-. . .~. ;~.' _ ;: . ,'" . ~~'f~ :::'" '1:, ,',..". '~:-~-:.\. "". :,:: .' . 
, ;7'2, Secondly; froin tl)e siteinsp~ctloh of thede~I~~e"d.boql1dary~Cw.e are sati~fird that the 

. land dema~cated by the tW.odty t~e~ks of.11~fi\anan on'the,~~~th and Le,rll::oh th~ 
~ • , • ' •• ,#;- ~ •• ',", " ........ ',' 

n?rthern sid~ apd other g~ograpnical phe'h9:tn'eriofl 'th~re on:do'·t~rr~spond to the 
attached m~p·. . .. ' >:.,.~: . -.; r." .:.: ': . ' .. 

• " • "". . "," ....... : : .••• , ", '1,. • .... • .. ' 

:.for illustr~tiO~~ 't~~ Native Court had referred 'tq tD~ s~~~ ro~p::attached. ~:1:wo ";" ... ... 

::differeri~'p~rts of the jci<;igment.; ~"" ..... ' .... : .~'".~·f~~··'·' ... ,,' . .. :-!./#:.i:~ . '" 
; . '. . . . :" . ',. , .:: ','., ::,t', l." ":~' .: .. ,' . " \ .: i .(. '". " . ,~, 

Firstly, the evid~IJc'e provideq at page l'~ays thaf.1~e .c.;o.llr(~a4 y~~~t,~~'; tI:t~.land to : "~', . 
. . " 

" inspect its precise boundaries and. condition. The ,bo..jna~ri~~':v-~~t;d are tI).ose contained 
iIJile h~d'dr~w!l~p inarked'~~'a~pendix IIA" Vf~e~:it:~t~~~~:\iA'p~~n·o£.il~·ared"i~ :, .<'~ .... 
d.te '( nof to scal~) is a~tac/~d as Appendix "A". Plaintiffan.4·,~thi!~eje;:ula.Y}.t·C!re. iJ' . ~:, ~:':I': 
!il:1~~timtia_l·izgr~?melJt as to th.e"w.?itipn: of the bou1J.dar!es, excep f 9r?'the eastern boundanJ. where :.: ','~' 
there is a dif!ereneeof;opirzitmi' as Irul,tcated in the plan~ " -:. ';': " '. '.,o' :' . .' '. 

, .,";;;' • ~~~ ~,.:~~. '. ' __ ','_ f -.. -.. " ~ ":, .. ~:' • '. ", .•• " 

.-, ,.Secondl y, at page' Kit'r~~d~ ,;1 'These wib-z'es~esare called on' the.p~si5' of information obtained in 
. ,.,," ,~. . ... ,. , ~ . . . . ' 

tTte court's visit to tl~iii~ltelfT~,~t~ildin·dispuJ~ .. '{1.'ide Plan ~·~.App~ndix ·':A")". .'. . (; 
, '. ". ' :'1"" • • • • 

It follows that the n~~tqu~sti6n would be wh~twas the'subiectJiatter for the Native' : 
. CC!utt:'s'~etennination? Wa~·i; iii iegardto ad~cla_r".tibri·'o.(~w~ersliii/,over a;specific 

land dYiMarc~ted by,. a fe~ce or was it'a' declaraiion .. :o.l1~if:a'. boundary,.or land as 
illustrated:by the sketch map marked as Appendix? ';"'~,'::" ... ': .. , ':, ~ .. 
~. ~ '. . ,'. 

Th'e,; ~~we~ is very de,ar froin the judgm.~.rt itself th~t the jS~~~ in:c()!1~el1:tion begun 
. with differences over ',cattle rental pr~ce~.:J?u.~··then fur,ther (i~v~loped into' a boundary '.' :: .: • :v". 

_spute which thenled to a disp~te:of?wn~~~hi~ Of.t~~.l~;.Q~,~i~~~n:.,.' ;;: ,:' ... 

Ther~ is ample information from t~. Nati:Ye ,Court j~dg~'t~~t' ii;~i(,~~in.ting out the 
". "". '. .... • ~ . " J'l~.. I . 

subject matter for the courtls res()~utlon. We. f.efe~J~~, fe~i~~J:$"'i ,·i. ~:~:~t:i",~~~~:' , .. ',' .. '!~:"'c..' 
• ", t. , ........ ".~/ ~~i-, .~ ..... ~, ~'i"'. L : .~n....;,." . 'r' 

Pag~ 1. provides "SUBJECT". The nghtjul 01l"n~r5ilip','Orihearelloj~i:m:d1d19Jt~tl as Niougan in: 
'l 1'!." .. ;." ... .~. '1 

the ,$outl1ern locality of White grass, Tanna"', 'c" .': . 

. . .'" . ~ ..... 
.",'- . . .'~'" . 
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/," ,'."',:?:~~,::~~-:, ~ ,:\:-,: -. '. '. .;c: ,. " 
~; The lasfsente~~.~ of page~20f tHe first parqgraph's!ates" This dispute started through the 

.' " 'cattierental pri~es, then became'n bound~nJ disp~t~; a11dthen:.a':question of ownership 11 • While, 
. '~:'>'~ . ' 'M:iNisak's stat~ment also,corlfirms-'t11at:thedi$p!-i:te ~as ~of o,wner$..~ip of the entire land 
.;\', ::, .. when h~:said" Yes,' t/;e pfti~ chnrg/tl byT6~l ~'11Jjiike is too. higlz,' ~iid':t.om 'Numake seemed to 

';' be trfAlJ8' to p~sh m~ bou7U~ary. b,ack t~;,P~ .~a5t. I claimoll~~r51z~p ~f~he whole boun~ry under 
dispute,~ , . ..., ..... ,:~" .. ' ':- . ' .~.' . 

, "." ':. '>"\. '" " ,/-.' ,:,' : .... , ,.,'. ':' .~; ':.' ' ,.' .' , " 
. ". :AJs9;at..pag~~S (16) .Court witness Willie Tua~a stateli u 0y ~ribe i~J::lisi7J.aniiniJ f~lie'Ve the 

gi9und.:ol1 the northern boundnnj of my land b~iong~:f.Q.,Jpn(N.uriuifce",. '~'f (17) ~b.uirWitness 
~. , '. . t... , . . . ... t: ., <l • 

': JopUafsta-ted liMy Tribe is Nakaioune; [" ~el,~~}~:t~k:'i~fjl:~n mf·(Jl~'ft~~#jtipis.:~o1:mded on ':tlre, 

'. 'west by la1Jfi:;~ensed ~ Mr. I,Z. u. Paul ~n~ b~ tl~~fzo~th an$\~Qr~h :~st1~y;~"lmake's ground".. ' ' 

. Moreo~er;·the sketch map ( App~ndix A;~b~i'o~~\y:~~pI~it aU'that thi.f~~~ dec1,ar~~ 
, . , is si,tting, be~een ~ainana~ creek on the south cl~~~~~~t~~~~·,o~_,ili.el}~~th:·e~t~~ ~~d~ 
. tit "piniiin.~ d~Xtn to ~h~,,:~~a ¢oas,t and bounded by a:bo~n~~ry:'~r,~,'9n'th~ eastern Si:de~s ' , 
~~"'~ ide~t~fied by TO~'Nu~~ke .. du!ing the land boundaTie$',\~p~cti~n> " 

. :'" . I .- . . ~,_, . :"..' , .. > .. :. t :~?r ... _.,. , 
,~. :~. : .;, <. '. I " .. • _ _ • - " "" 

-.");:.' . ,HaVIng rea~ aI?:d':,discp'Ssed the-apove pass~ges, c()mmon understanding would dictate 

; ... in conc1usio~.tIi~t:t.h¢,:g~spute .:was in re,~atq ~o-.lanc:l:' 9)'v:Ilership of the whole area of 
, ,·'.i NiougaR a~~rfta~f~d;,aIi1"p''Ofa dispiiteb~er a fen~e.~ .. iari(,i~ terri~?iy.. . , 

In passing bYi w~"n,oted' that. there is m:is~nderst~nding fr<;>m t~e resporid.ents over the 
S\\preme court Oi;'d~rs' ~h~h 'ifi'eterreq 'the' matteiJ"qi.:ie h'eai~ng 6efore' the Tanna Island 

.• ~ ~ ,.: ....... ' " :'. : ... , _,:. .' ",' " '" "Kt::":,,~, :~':~; ,~ . 
• 't,,: ·'C~~t. Iv:our~?g~~iQn, its dire,cpon-for fresh heati~g ~'?',!~,~ ,b~ i~:g~neraI relating to the 
: ... bO\l~d.aties extE~ndi.Dg beyond the decla~ed l~nd maJ?'0fth~ ·appli.c~ntas claimed by the 

0,' _ ~. • ~ " " ~'; ~ -

, ",,', ~;:.orig~nal claimant (Trib,eJ~akatne).·'· . ' .. / : 

. ',.~", . ~. ' . . -. - . - . ;~~.?~ ~ ~ ." , 
~A.s afore mentioned above, this ,.Co~tt 'i~ legally, bou~ ~g ~Q~'pletely barred from 

• reopening any proceeding ~e.lating'f? th~d:clared'iaI1~;;~y,;t~~:~~t~,V,~ Court. 

In light of the foregoing evide~9~~ the ~i)1:ir~}s s~ti~~~:'d.'~~~fh-th~:·~~P!ic.atiO~ made by 
Tom Numake. Having so sai~. the reIJef,~o:ugh.,ti~;~~r~Y'~tcordingly'g:ranted, Meaning 
that the Tanna Island Courtwilrnow o~Y·lie,c:il.'#~(:f,~~~!~e, o.wnep;!UP',of the disputed 

oj 'land territorIes locateCi:,outside the declared land'bY'tlif~~v:~tourt. , ' 
•. ' • ",I ";:.",:J~~I,~'· . . ;.' .,' , 

. . -, ~ ~- ~ '. 

. ,# ".' 

,,~A~grieved parties are ii'lformed of their rightof appeal. ' 
.. \I. " • , ".', 
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Dated at'IsangeI,"tliis25th day of Sept~n:tbe~, 2014 
.' • < 
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Justic~,Joshua Kausiamar 
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II Justice Micheline Noar. 
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