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.,JNTHRSUPREMEC:OURTOF .) 
THE REPUBLIC OF VANUATU ) Civil Case No. 99 of1991 

(ClVILJUEISDlCTION) 

.. 

Coram: Goldsbrough J. 

IN THE MATTER OF 

an application by Kalkot Matas K~lli!J(t~lej 
member of the Vanuaaku Pati of Vanu.llb(j 
certain declaratio>ls for speciifil:p'erf:O[jlllllln~ 
of the special contract existing betweel1tllei 
members of the Vanuaaku Pati in th,efc)I1li/: 
of its constimtion, rules and resolutions; 

BETWEEN: 

KALKOT MATASKELEKELE 
representing some members of the liXIectltil7e 
Council as such and as members of the 
Vanuaaku Pati, and some members of the . , 
Vanuaaku Pati, and himself as member of' 

. the Executive Council and member.of.th~ ...•.. 
Van11.aaku Paa 

AND: 

IOLU JOHNSON ABIL, Vice-President of •. ; 
the Vanuaaku Pati and DONALD 
KALPOKAS, Secretary-General of the 
Vanuaaku Pati, representing other mlembe:rs: qt 
of the Executive Council of the Vanuaaku 
Pati, and other members of the Vanuaaku 
Pati, <!11d themselves as members of the 1>""''',''iH):H, 
Executive Council and as members of the 
Vanuaaku Patio 

[No 1] 

JUDGMENT 

[PRACTICE AND PROCEDURE- representative actions - application 
strikeout-.CLUBS!VOLUNTARYASSOCIATIONsj .,' '. 

By<~vritofswnmonSdated 26 July 1991, the plaintiff herein, in a rel'res.eI1Ltatl'~ 
. acti~I};.clanned relief as.set out inthe summons against the defendants. ThLat,dai,l' 
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;;S1.1I>piOrltedhy. an affidavit of the plaintiff of the. same date. In response the 
. ....... . a notice of motion: to strike out the claim,. on 

~g;r:6IundSithat·it·didnot.disclose a reasonable cause of action and two other 
~in(is'W'hidrw'erenot pursued at the hearing. 

T1\:,e l1lea:rin.g took place on Saturday 3 August 1991 and the court's decision was 
eiv'e:n oh.Slinday 4 August 1991. 

i}111e:c:asebef()rethe court arises out of a decision of the Executive Committee of the 
,N.Ib:utaaJkuPati oflO July 1991. That decision called for a meeting of the Congress 
ifci:ftbleI,arty 1:0 be heldatMele Village on the island of Efate on Wednesday 7 August 

suggested an agenda for that meeting, which suggested agenda included 
election of a new Executive Committee. It is said that this decision goes against 

.earliE!r· decision of Congress, which earlier decision according to the party 
(:()ns:tiulti()n :may only be changed by a subsequent Congress. 

l{eprE!Seltltaltiv~ actions are permitted under Order 17 rule 9 High Court (Civil 
PI'Ooed'urE!) Rules 1964. 'This is such an action. It meets the justice of the case, in 

\ttltat,:th1ere."Tipf1W"". opposing views over whether a Congress should be held on 7 
~~iiWlS(l9'gL ·WhilSt no issue was raised over the propriety of a representative 
f,iqio~l;the',deferlc' :eraiSed the issue· of the plaintiff's loous standi. 

l1)eI,laiintiffan,d those(unspecified) persons he claims to represent, the supporters 
qf:)tJi~,Vi.(!w.trultrlo Congress should be held until (as the earlier Congress resolved 

~~~t~::!:~ed~:l~~~~~::'; ),are each of them members of an unincorporated 
l~ originally in 1971 and now known as the Vanuaaku Patio It is a 

:p6l!itiical organisation. It has a written constitlltion. Membership of it is voluntary. 

';Unb'ehalf of the defendants it was submitted that this court should not interfere in 
.' 'affairs of a private unincorporated association of people. Authority for this 

yile~ ap'pe'arsin Cameron v Hogan [1934] 51 LRC at p358. That case was decided by 
1;xtlle'lllii5h'Co'urt of Australia. Contrary authority appears in John v Rees [1962] 2 All 

be:girming at page 274. The same topic is considered in the learned text book 
"Equity - Doctrines and Remedies" Meagher, Gummow and Lehane 2nd Edition 
atpara 2154 et seq. 

It is the view of this court that the law to be applied here is thatfound in John v Rees. 
': Applyingthat law this court is, of the opinion that it is open to any member of a 

ygiL,U!llti'OUY , .' bring!lnactiontocourtwhenthatmember 
r,:alle,ge!I.:tl1le<~Ocia.tion:t() havc~,fatileld' to complywithitsown rules orconstiwtion, 

apply> it has to observe the rules of natural justice . 

. ~ ... .,. v Reesisalso useful in explaining the courts function in this type of case. I 
ith(!ri!foire aciO]:' )t' thewords ofMegarry;J. when he says, "I must make explicit what 

i,,'';.aItlaw.,rerlswi] recognise as implicit, but which those who are not lawyers may not 
.• '. .,' .' . .... '. I am not in the least concerned in this case with therightrress or 

....•. ". '.. . ' or the desiiability or undesirabilityof anypolitioalviews or policies 
that there may be. This is so whether the views or policies are political. in the i 

, pr~e,,~ st;!nse, in relation ro other political parties or otherwiseforwhether I 
\. thf!Y,~ int(!ritalpolitics within theconfinesofariy political or otner unit. My I 
; ... con<:e~jsIner~ly to Se.etlJ.atth()se concerned in these proceedingsobtainjustiee .. '1 
~)ii, itFcordirig ttJl<i.w,irrespectivE!0fpolitics". . 

:~ .. ;: . 

~,,~Li~P@EL$M.~~L44~t.i~~'~¥M"~'""~"'~~~~~&~'~:"~~'~'"-e·~,,'c·"c~~"~~c".""~7"C"·' 
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'fhe'cf0ctr.irie,illustratedin.John v Rees . shows that a contract exjish"betl.ll'¢! 
memb¢isoficUussodationsuchasthe Vanuaaku Patio Thus any mE!mlber'n:\' 
the.cOUIttoconsider.any alleged breach of that contract. In this case, .. U, ''''''Jf',1 
alleges. that'the rules of the Pati have been or are about to be brc:>kcm,b: 

. consequent upon a decision of the Executive Committee of the party. 

Firstit was argued by the plaintiff thatthe decision of the Executive on 
wasnot made in accordance with the Constitution of the Patio lt was cOlnc~~dl!dj 
the purported passing ofa sirtrilar(indeed identical) resolution by the ExeciR 
onl JUly 199T was defective. The plaintiff's contention in relation to thE!d,ectSl 
ofTOJuly 1991 was that the Executive purported to re-affirm a decision wl:rld:t:}lj 
notbeenproperly made on 1 July 1991 and was therefore incapable ofre-affimtatic 
He suggested that the "resolution of 1 JUly 1991 was invalid". That of COllISl~'W: 
notthe case. The resolution was never invalid, only its passing; The same resioll1tii~~ 
was capable of being considered at the meeting of 10 July 1991, indeed wal!jci;l'riil 
waspass~d. 

"This ground must therefore fail. 

lt was'then argued by the plaintiff that the Executive resolution of 10 July 
';.vas Ultra vires the Executive sinceit conflicted with. a decision of tile 21st . '. 
of th~'P~ti.,h~IditiAnetyiuiri fuAprili991.·· This was supported by' ' .. 
theVPC6:ilstifutionwhere itisprovided that (page 27, Cont.): 

"When there is a dash between a decision or policy of the Ca,ng;re.:iS<.tti< 
. those of another body within the Pati, the decision or policy of 
shall be followed". 

The relevant decisions made by Congress can be seen in the document marked 
attached to the affidavit of the plaintiff, p. 50 - 51. They are: 

"4 

a) 

' .. 

Election Blong ExecUtive Council 

.. Kongress emi stanap long Chapter 3, Section (d), subsection (iv) blong r-al[l,," 

Constitution we emi soem se term blong Executive Kaonsel emi no krumJ.ongFi 
endblong 2. year bloij.g,hemyet, blong N an::tba 21 Kongress i save me'l%i~ 

. ......~uil~J<son,Be bkmgcll1ekeIIl):erePatiblongerni save winim.1991 Gf;~~!y; 
.•... Election,Korigress emi luksave se ~da long sem seksen blong CO.ns1ti~ltiC.J:l 

. ia, Executive Councilblong Pati we i stap naoia i save holem wok kru~llt!X 
taemwe next Kongressi'electem niu Executive Council". 

Venue BI6ng Next Kongress 

Kongre~!t~mi, bindE'!q~e~e.ll:~tKon~ess. baIl1bae i. stap 10rlg.ae:La,pl!?)lq~Lfl 
:E:mae:biforendblong Jtirie1992".· .'. 
',-- . 

ConsidE!rati()x:ll?f Resolution4'ofthe Congress reveals that in fact, it resolved 
Itmei:el~re~iteratesthe pro~ionsofthe Constitution in relation to elE!ctloI1lql 
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3?te:cutiveandpoints out that the present Executive had not (then) come to. the end 
. two year 'term 'of office. 

;;?I~~eSIDhlticm"f>Dn.aJ"esit clear that it was the intention of Congress to next meet on the 
~J$land of Emae before the end Df June 1992. 

';'\IfVi'as contended by the plaintiff that the calling of a CDngress Dther than Dn Emae 
befDre the beginning Df 1992 constituted a clash with a CDngress decisiDn. The 

plailn.tilEf maintained that "bifDr end blDng June 1992"shDuld be interpreted as 
's()m.etime during the month DfJune 1992, Dr at least, nDt befDre 1 January 1992. In 

:!;UI)pc)rthe referred the CDurt to' the narrative cDntained in the minutes Df the 

. " .' . a resDlutiDn is ambiguDus Dn its face, such a reference cannDt be made . 
. Rules Df the Pati declares that wDrds shall be given their ordinary meaning. A 
Congress, the resDlutiDn provides, shall be held befDre the end of June 1992. That 

this CDurt'S view suggests such a CDngress may be held at any time between the 
'.'~~"_ of the ResDlutiDn and the end Df June 1992. 

same rule of interpretation equally must be applied to Article 3 of the VP 
:;g:,.~:OIn.stitutionwhich the plaintilEfsubmitted was likely to be breached if the Congress 
(i '.':n,,,,t as the Executive had asked .. It provides that : 

"The Pati shall have a "Congress" which shall meet at least once a year" . 

. :rbleJ)laintiif contends thij.tthls prohibits the meeting of Congress more than once 
,'m ""IV one year. This is clearly not what that particular provision says. 

was further contended on behalf of the plaintilEf that it is an established practice 
of the Congress for the Congress itself to' decide when and where next to meet, to 
the extent that this cDnstituted an unwritten rule which must be taken into account 
as' provided for in Article 8 G) of the Constitution which says: 

"Rules of the Pati are written but unwritten rules of conduct which are 
considered to be gODd fDr the work Df the Pati may be given some weight" . 

. ,. That argument, if sustained by evidence, is tenable. It does not however provide 
any absolute rule. It no doubt provides that unwritten rules must be considered by 
.anv 111"rfV organ in coming to anydecisiori,. but does not bind them to those unwritten 

is also necessary to consider the effect on the VP, and Congress in particular, 
,(·x~;.:;::~·\T·' ~.I ·e. the plaintilEf tD.be successful in his action on this ground. Congress, having 

resolved at its annual meeting where and when it would next meet, could never 
cDJne together, under any circumstances, before that.date and other than at that 
place, to. consider any question. 
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<;:ouldthatbe said to be" good for the work of the;ra:ti" ; in the terms of l!\rticl~i'aj~ 
of the Constitution? WhUst that may raise a question to be answered I naveJ.·~ 
doubfa.s.towhat the answerwould.be, 
• 

The effect"theplaintiffcontends, of the two Congress resolutions 4 and 6 is miatJ:r~i 
asall:t~!.TIber of the presently elected Executive, should hold office th,~in ur!t:iJ,: 
June1992.He complainS that the actions of the Executive in deciding that a mt!etiirig 

, of Congress should take place on 7 August 1991 deprive him of that rig;ht,"qI 
poteritia:lly deprive him of that right. 

,,"-' '. 
The decision of the Executive, as pleaded, does not have the effect cOlmF,lained (If;;!, 
The.mereca:lling for a meeting of Congress cannot have the effect of binding , .. 
Congress. The Executive have suggested an agenda for the Congress meeting~ , 
When it meets, Congress must decide whether to accept that agenda. 
must choose if it wishes to elect a new Executive. 

The decision of the Executive complained of calls for a meeting of Ca,ng;re!.s,) 
Congress must decide if when it meets, it wishes to consider any matters. It Tn",<:f,i:';' 

decide its own agenda. It has the right to change one of its earlier decisions. If thF" .:"., 

plaintiff loses his place on the Executive, which he had expected to retain ... n''"''', 
1992,'jtwill be the. result of a Congress decision, not the result of an ExeCllti,.e"? 
decision. 

l!is nopartofthe plaintiff's case that Corigress is not the Supreme body of the Pati,· 
capabl~ofchanging a policy ordecision ofitsoWIl< subject to Article 9 (b) (iv) orlne.::." 
ConstitUtion. The same Constitution m.akes no provision for. the callin!;of'a nleetirij~\ 
of the Congress, It does however provide that the purpose of the EX.eCllti',e ':;6uri,til' 
is to "ensure that Congress's purpose and decisions are put into effect faithJEully,:L 
!nthe absence of specific provisions it is not difficult to find that the Ex,eCtlti'll'e 
Council must have the authority to ca:ll a meeting of Congress so that Cc,nll;relss/',', 
may decide whether they wish to consider a question raised by the Executive. 
doubt other officers or organs of the organisation have conCllITent powers. To 
otherwise would suggest that no matter, however serious its effect on 
organisation, could be brought to. the attention of the Congress until its next. 
scheduled meeting. 

Having considered these arguments as submitted by the plaintiff, I conclude 
this statement of claim discloses no reasonable cause of action and therefore clli;missfi 
this cause; 

• 1jle question of costs is reserved to be considered. By order of the Court. 

Goldsbrough. J 
Dated this 6th day of August 1991, 




