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Prlor to the year I975 a frlenosnlp seemed to develop between the

:defendant and thlrd party. The defendant was at that time and I
l‘thlnk stlll is,.a person’ deallng with the transfer of money

thrcughout the world on a coOmmission basis. He was also extremely

~1nterested 1n yachtsg The third party about the year 1973 owned

an hotel 1n Fiji called‘tne Castaway Hotel., It was situated on
an 1sland and had,a 1aunch dlled the Stardust which conveyed
peroons to and froém the 1s]andiand 1ndeed brought people on various |
cruises arcund the 1$1andsﬂ IF seems that in 1973 defendant and
third party had dlscu351ons as to whether the Castaway Hotel.
should be sold anp the money obtalned investe elsewhere. The

';,hotel was 1n fact sold together w1th th? launch Stardust for
'»I oOo 000 and 80 OOO’FlJl dollars rﬁspectlvely

‘‘‘‘
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About tis tlme 1t beLamE known to the dwféndant that one Bela
Csidei (nerelnafter;called 'Csidei') had an option to purchase a
parcel of land od the 1sland of Epi in the New Hebrides from one
Arnold Daly (hereinafter called 'Daly') of Noumea, Attorney for
the Naturel family. The defendant introduced the third party to
Csidei and after many discussions and a visgit to the estate, it
was decided that defendant purchise I0% of /the property and for
such should pay I0% of the option price for gkpor%ion of the estate

kqown as Votlo and that Valesdir a company to be incorporatedfbuy
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- proprietor of the lands referred to in the Schedule to the said
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the remainder and pay A$90,000 to Csidei for the option he held
and A$2I6,000 for property subject to a clear title to the estate
being given to the company. L)

An agreement was drafled by C51de1 s solicitor in Sydney and
delivered to Mr. Applegate of Sly and Russell, Solicitors in
Sydney for the third party and forwarded to their office in Vila.
The parties, that is the defendant, Csidei and the third party
then cé@e to Vila and saw Miss Jean Matthews, a solicitor of Sly
and Russell, Selicitors, Vila. The company Valesdlr (hereinafter
referred to as the Plaintiff) was incorporated on the 4th December,\
1973 (Anglewood International Limited and Blackstone Nominees
.Limited were the directdrs whose representatives were Mr.
Fitzsimmons and Miss Matthews of Sly and Russeill, Solicitors).
After the ihcorporation of the plaintiff, agreements were settled
which are Exhibit 4 in the record. The agreement betwsen plaintiff
- and Csidei was for the purchase of the option for A$I00,000 which
Csidel had over land in Epi. *In that agreement the 6ption'
particulars between Csidei and Daly are set out. Clause I of the
agreement therein refers to the consideration by plaintiff to
Csidei of A$I00,000 whereby Csidei undertook to forward to the
said Daly the exercise of his option which was set out in the
document marked 'B' and (2) to forward to the said Daly the
‘agreement marked 'C' for execution by the plaintiff and the said
Daly. Clause 2 of the agreement provided for the payment to the
Trust Account of Maitre de Preville of Vila, Solicitor for the
said Daly the deposit of A$24,000.00 i.e. I0% of the purchase

- price of the land to be purchased by plaintiff, Clause 3 of the
agreement stated that the consideration payable by plaintiff and

. referred to in Clause I was to be paid to the defendant to hold

" same as stakeholder and that the same shall only become due and

~ payable to Csidei upon the plaintiff becoming registered as the

Agreement, and a certificate to this effect from the solicitors
for the plaintiff Messrs. Sly and Russell shall be conclusive
evidence thereof and shall entitle the said defendant to pay the
moneys held to Csidei. In the event of the plaintiff's not
becoming registered as aforesaid for any reason whatsoever the

, Said sum of one hundred fousand dollars shall be refunded to the
company without deduction and neither party shall have any claim
against the other hereunder. In fact the figure should be




A$90,000 as defendant was conbributing IO% equal A$I0,000. The
annexure 'B! to that agreement Exhibit '4' was the exercise of
the option by Csidei addressed to the said Daly. Paragraph 3
refers to land comprised in Title No. 309. Defendant wds
nominated by Csidei as his nomlnee for the purpose of entering
into a contract with Daly for -the. purchase of that Lot Title 309.
A contract in duplicate was énclosed signed by the defendant
Annexure 'C! to the agreement is the agreement for the purchase

- of the property by plaintiff from Daly, and annexure 'Df is the
agreement between defendant and Daly for the purchase of Title
Nos* 309 which was signed by the defendant., The main agreement
Exhibit 4 and annexures seem to have been signed on_the.same day.

On uhe same day ninecy thousand Australian dollars was given to _
the defendant as stakeholder by the third party on behalf of the
'plalntlff The defendant acknowledged the said sum by a letter
‘ dated the 4th December, 1973 (Exhibit 5) to the plaintiff and the
third party, In that letter the defendant confirmed that the said
sum of ninety thousand dollars would be held by him as stakeholder,
pending the registration of plaintiff as proprietor of the land.

A contract for the sale of the land to plaintiff was'executed'by
Daly for the Vendors and—also between Daly and the defendant for .
his part of the property title No. 309, The title in respect of
the land to the defendant seemed clear but Daly would only complete
the both transactions together. The defendant was held up in the
purchase of his property as titles to the main portion of the
property to'plaintiff were delayed, the vendor being unable to
obtain or give good title to the plaintiff,

Due to failure of the vendor Daly to give good title to the
plaintiff having been given Notice to do so by the plaintiff on

'~ the 2Ist November, 1975, The plaintiff on the 22nd December,
1975, rescinded the agreement. | o

On 23rd February, 1976, Solicitors, Wilshire Webb Son and Doyle

wrote to the defendant demanding the repayment of the stakemoney
of ninety thousand Australian dollars explaining’td the defendant :
the eéndition under which he held the stakemoney .(Letter Exhibit |
I6). The stakemoney was never repaid., The plaintiff sued the |
defendant for the return of the money together with “interest from i
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the date of demand i.e. 2Ist November, I975 and costs. The
defendant in his defence contested that he was authorised by the
third party o release the sum claimed to Csidei wic¢h he did.
The defendant then appliéd to the Court to issue and senve on the
third party, notice claiming to be indemnified against the
plalntlffs claim and the costs of the action. This was allowed
and the defendant in his statement of claim against the third
party intimated that about May I974 the third party occupied or
represented that he occupied the position of a director of the
plaintiif and had or represented that he had, authority to permit
the release by the defendant to Csidei of the money ¢faimed by
the plaintiff i.e. the ninety thousand australian dollars and that
'the defendant paid the said money to Csidei in rellance upon such
facts or representatlon._ The third party denied all ther
allegations of the defembnt. He, the third party, in his amended
statement of &ence stated"that about November, 1973 he was trustee
for a company to be 1ncorporated, entered into an oral agreement
w1th the defendant and Csidei for the proposed company to purchase
~an option for the consideration of A$I00,000 from Csidei for land
- in Epi. That it was further agreed that the defendant would be
stakeholder for the sum of A$I00,000 (insofar as the defendant was
concerned this would be A$90,000 as the defendant waé paying 10%
of the option for a piece of the 1and) that the defendant would
 be autprised by the third party on behalf of the company to be
incorporated to make payment therefrom in the sum of A$50,000 to
Csidei;upon the excharge of contracts relating to the said lands
BUT that this authorisation would be payable for the specific and
- limited purpose of amglying the same to the purchase by Csidei of
a yacht known as 'Aries' then believed to be berthed at Athens,
Greece. It was further agreed that in the event of the 'Aries’
not being so purchsed within a reasonable time the sum of A$50,000
would be returned immediately to the defendant who would continue
to hold the same as stakeholder AND that in any event, the
defendant would remain liable for the amount of the stakeholding
if the plaintiff failed to become registered proprietor of the
‘said land. That a draft agreement was prepared substantially:
reflecting the aforementioned oral agreement. Finally, that thae
draft agreement was suprceded by the contmct (i.e. Exhibit 4 of
the Court record). But at all times the defendant and Csidei
(who were presmt at the execution of the Contract) were fully
- aware of the basis upon which the sum of A$50,000 would be |
released by the defendant to Csidei."




‘The case came on for hearing before me on the 3rd June, 1980

Mr. C. Darvall Q. C. with Mr. P. Coombe of Turner Hopkins Coombe
and Partners and T, De Martin of Wilshire Webb Son and‘Qlee (N:)
appearing for the plaintiff and the third party respectfully,

Mr. White with Mr. Hudson of Hudson and Company, agaared'for the
" defendant. I I ‘ t -
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The defehdant gave evidence and explained his association with
the third party prior to the purchase of the option from Csidei

to buy land at Epi. He held himself out as a metiCulous‘person

_ in"the manner in which he negotiated business. It was clear from
;’his evidence that he was well adversed in the bu31ness of a
»'flnan01al adviser and of moving money for clients throughout the -
world which necessitated holding substantial sums of- clients money.
. That he met Csidei in I968 and became his financial adviser. That |
‘he was requested by Csidei to make enquiries-regarding'the purchase}
of a yacht for him and that in-the course of his travels he did |
“seek such a yvacht and eventually saw one for sale in.Greece called
the 'Aries!'. In the course of one of his conversatlons with
Csidei the defendant was shown an option by him for the purchase
of land at Epi. There was a discussion with the third party about
the option, its price, the price of the land and that Csidei-
wanted to sell his option in order to buy a yacht in Greece.

Mr. Applegate of Sly and Russell, Solicitors, Sydney, was contacted
and as ‘a result the parties were directed to the firm of Sly and
Russell, Vila to draw up legal documents. The defendant as a
result of the discussion agreed to purchase Votlo Plantation Title
No. 309 whicHifncluded in Csidei's option for I0% of the purdase
price A$240,000 for the whole land and pay I/Idth of the option
price. At the office of Sly and Russell, Solicitors, documents

. were drawn up by Miss Matthews, a solicitor. The defendant in
answer to a question by me said he only read one of the documents
which formed Exhibit 4, Considering the witness's business acumen
and the manner in which he gave his answer relating to the docummts
I fo%med the opinion that he was not telling the truth. I just

- did Jbelieve this answer that he did not read all the documents,

~ There was an undertaking by the defendant in Exhibit 4 and
 annexures thereto which in my opinion'no business person would
agree to unless having sight of same. Further in this evidence

the defendant said he did not know that his agreement to purchase
?_Votlo was dependant upon completion of agreement between the plain-

- tiff and Daly. I find #is difficult to believe, He sald he




2 and. that he digned Exhibit 5 which clearly states that he held

instructed Miss Matthews to make sure it was separate from all

the rest, If defendant had instructed Miss Matthews to do so when
the agreements were signed in December, I973 it seéhs'rémarkable
that no letter was written by Miss Matthews'until the 5th May,
1975, Exhibit I8, I9 and I9A.  In my opinion the general tone of
the 1etters suggest that no such request for separate completlon

‘ was made-uril the letter Exhibit I8 was written and then only I
thlnk, reasonable to infer, because defendant relised difficulties
were belng experienced in giving title to the plalntiff The
defendant then'relates that he received tae A$9O 000" stakemoney

'the A$9O 000 as a stakeholder, pending reglstratlon of plaln tiff
7as proprietor of the land., This letter Exhibit 5 was written to -
,4the third party and the plaintiff, Defendant was asked by his
.counsel Mr. White "At the time or at any tlme before “you 51gned
that document (Exhibit 5) was there any dlscu551on between you
and the third party about you holdlng the sum of A$9O 000 pending
reglstratlon of plaintiff as proprietor of the land.: Defendant
- reply to that,I found difficult to accept- he said" "There was as .-
T said previously a discussion with Mr. Applegate in- Sydney and
again with Miss Matthews in Vila that the money was'tb be moved
to Greece", I did not have either Mr. Applegate or Miss Matthews
‘Hbefore me to confirm or deny this but I ask myself why should the
stakemoney be moved to Greece, certainly not until the titles to :
the properties were cleared and only then if Csidei was in Greece
and he wanted it there. Again the actual stakemoney was not
moved as it had already been used by the defendant shortly after
he recelved the cheque from the third party on behalf of the
plaintiff. He clearly stated he used part of it and the rest he -
: 1odged_in his own account. Later he used some to pay7for solicitors
fees and_the balance for the payment of some land. It could well
- be, of course, that he thought title to the lands WOnld‘be,easy to
obtain and that his inten tion in moving the stakemoney or money
to Greece was to give it to Csidei on a clearance of title being
made known to him and further the plaintiff being registered as
proprietor, I was not impressed with the answers of the defendant.
If the defendant was a meticdous person as he alleged he was, I
. would Have expected him to retain tie stakemoney until it was quite
clear that a good title to the land was gien and tle plaintiff
regiatered as proprietor, an undertaking which he‘gave'in Exhibit 5.
The defendant next gave evidence of a loan being given by the




~“Athenso. Here defendant sald he could not recall the name of the

third party to Csidei - defendant asked the third party whether
he would like -to lend £Sidei some money and that the third party's
reply was "Yes, Leonard if I get sufficient interest andy the
ownersnip of the yacht is in your or my name until it is repaid".
The loan was supposed to be for A$I00,000 and that the third party
would send it to Greece. Defendint” then gave evidence that he
- went to Greece with Csidel and stayed at the Grand Britannia Hotel
iniAthens.' This was about March, I97%4. That the third party told
im tha% he would apply to the Exchange Control in'Fiji'using the
reason that he .wished the foreign funds to purchase the boat to
replace the Stardust. WnlCh he sold. That the third party said he
'.would remit the money as soon as he returned to Fiji to a bank in

" bank ' although he went to the bank tWo or three-times a day for
several days to see whether the money had arrived. I find this

' _dlfflwult to believe particularly as he had & definite puroose‘
w{in‘g01ng to the bank. On€ might accept;&f he went to the bank
once or twice but two or three times a day for several days; I
carmot accept such evidence when one considers that defendant was
2 business man depending to a large extent'on‘money ﬁpvement from
, country tohcountry.k When the funds did not arrive defendant callec
Mr, Laurie Rolls' house in Suva., This callls most impo&r%aﬁt to
this case as I have to decide whose evidence I believe, that of
the defendant, or the third party and Mr. Rolls, as‘it is largely
as a reeult of tiis phone call that the defendant contends he was

authorised to my the stakemoney to Csidei and indeed a main issue
in these proceedings. The defendant first spoke to Mr. Rolls and
then/Epoke to the third party. Defendant alleged that the third
_partyfaid "Len, as you have kedard Laurie say (Mr. Rollé) I have
been unable to get Exchange Contwol approval to send the money to
you so as we have exereised the option and we owe him the money

| anyway if it will help him yaican release my A$90,000'and your

© A$I0,000 if you feel so inclined, as I feel we have let him dovwn.
Defendant said I said OK Dick, I will do that," Dick being the
third party. That was the only conversation according tb,the
defendan-t I will deal with the evidence of the third party and
Mr, Rolls as to their version of the conversation later;

Analysing thé conversation can I relly believe that the third party
would state "We owe him the money anyway when in fact no money was
~ due' to Csidei until the pl2intiff had received good title to the
; 1and and had been recistmred as proorietor thereof, a fact which
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was quite clear to the defendant the stakeholder and tke third
‘party. For the third party allegedly to say such would -amount
to him giving A$90,000 to Csidei without any guaranqee o{ title
of the lands to the plaintiff. Considering the attitude adopted
by -the third party regarding the loan of the A$I00,000 to Csidei,
and the interest he wanted and tHe’security of hav1ng the boat in
| his and the defendants name until the loan was required I find
?,it difflcult to accept and do not accept that the third party over
the phofte would authorise the release of AL %90, OOO'without the
'*necessary precaution of title to the land being given to the.
plaintlff which was.the conditioﬁ known to both, The defendant

“:Qproduced a notebook which was as,said the book he’ carried in his

,‘5pocket at the time of making notes of addresses, details of some

,l”yachts and cars and amounts of money and -addresses ofﬂowners of

: yachts including the Aries. If this is the method used by the
‘»defendant for trasactions carried out by him-and this was the only
{book produced, I entertain a grave doubt that he was as meticulous
,as he stated - entries in the book were so disconnected that it
fis difficult to understand what they related ©o. I do not attach’
much weight to the book (Exhibit 20) or its contents, ‘all the
1nks therein are different, dates have been changed, the’ contents

: could have been written at any time., The defendant further gave
evidence that he did keep accounti ng records but that he did not

- keep any records in respect of hds dealings with CSldel. Later
he said he did not keep formal accounting records. He said he

swore in an interrogatory that he kept proper accounting records
at the time but that he no longer had them. He ended'by saying
that he did not keep records because he did not keep formal reoordsi
Ih»my opinion the defendant was quite evasive in his answer to a -
simple question - either he kept records or he did not - what the
reoords were and what they related to could so easily be explained.
'”Again I thought deféndant was evasive when asked. in"cross examin-'

"‘ation about the title to the property. Mr. Darvall asked "So far

as plaintiff land was concerned you knew, did you not that titles
7_which were unobtainable over this long period were in +the water
,frontage maritime zones"

*Aﬁ-ﬁllthousht that was only one of the difficulties. VIt‘was
a minor difficulty, or no difficulty at all really." =
Q ."Were they or not?" '

1A "They were not a difficulty as to the valuation or purchase
of the plantation.® ' '




. me view w1th caution the ev1dence of the defendat It related to

Q "The vendor was unable to give title to all of the:Maritime
zone area, that is so?" ' ’rﬁ ‘

A "I don't understand it to be so." ey

Q@ "The vendor did not have any title, The title had remained
vested in .the French Government?" . o
‘A "Yes Sir, I know that.t T ‘- v .

'The defendant knew that the maritlme zones area vere vested in the
: French Government yet there had to be many ouestlons ‘before he o

L‘adm_tted it. Another matter raised by Mr. Darvall whlch also made

ﬂExhlblts 12 and I3 sent by the defendant and C51de1 to the third '
:party and Jyand Russe1l Solicitors, Vila acknowledging the payment
of A$390,000 to Csidei alIegedly in pursuance of .an’ ‘authorisation
"glven by the third party to defendant in -a phone conversatlon
; between Athens and Fiji. In both letters the optlon price for boih
Ef"nlalntlﬂt and defendant is wrongly stated at ‘A$90,000 and not
:‘JA°IOO 000. The defendants explanation at page 81 states - "I
remember the two letters I gave evidence on yesterday, belng
Exhibits IZ ~I2A, I3 and I3A, about dlctatlng a letter 1n Csi ei‘
_offvce (the witness is showm the Exhibit and he reads the letter ’
rom himself to third partf) “that is correct (the w1°ness reads
t'again), yes, it is correct. T am saying that I had{accountéd.
to’CSidei for A390,000 for COnsideratio' of the sale of Velesdir,
that is mathematicallyncorrect, to that extent, but it is addressed |
- to Mr, Smlth the third party. I withdraw that statement reading
that"lt is correct., I now understand why it is typed_llﬁefh_s.
I did dictate it and did not dictate Csidei's letter. It is
difficult to answer the question becsuse I wrote the'ietter with
'heiintention......... It is badly written to *the ex tent that the
words Mand myself" there makes it misleading. Thée amount is right
- because Mr, Smith, the third party, only authorlsed Ap9o 000, 1
authorlsed A$IO,000. As I previously said, to make it perfectly
clear, "myself" should not be there without further words. As
the letter is read it is not correct, the consideration *for the
sales of the Epi option was A$I00,000 to both of us. ' I said in
.ev1dence yesterday Csidei called in his secretary and dictated |
her a letter and I dictated her a letter. Csidei had ‘called the
‘secreta;y into the presence of myself and himself, I was in his
presence when he dictated his letter." |

’.Mr; Darvall reads from his notes to the defendant - nje called in'
Elvia and Csidei dictated to her a letter and I didated her a
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lette;, Csidei smgned his letter and I signed my lette” and they
vere put in envelopes." The defendant then said I remember saying
that yesterday. I now say that we were both not-preseng when
Csidei dictated his letter, I was sitting in his office with the
;secretary. That is the same girl, . then she and I went Anto the

»

other'room etCuve o : T - e

.}'The ev1dence of the defendant with regard to the wrlting of tne
'_ ter*is most suspect, so muchS%hat I find such ev1dence to
,.be unacceptable The same error in both letters - the phraseologv

"7ufof the letters are very 31m11ar and I am led to the conconlon

 ,they were ‘dictated by the same person. I have to. ask rnysel‘P -
W;why were those letters written by the defendant and Csidei from
;”3uhesame office and on the same date. Could it.be: that the motive
”;was to establish some. authérisation of the release of the money
i e._Ag9O 000 to Csidei by the third party(“In my oplnlon I can
i'reasonably draw that inference. The evidence is too euspect.ln
'n;my oplnlon and I reject it. | ' R ’

Lastly in the defendant's evidence he mertloned that Csidei was -
extremely annoyed and upset when told as a result of“me Dhone e
conversauwon with Fiji that the loan was not forthcoming. It
seéms strange that Csidei should be upset when in fact if.one
‘believes the defendants evidence A%50,000 was released by the _

. third ﬁarty and given by the defendant to Csidei. On the other

: hahd, in my opinion it can be inferred that CGsidei wes really
annoyed and upset because no money was forthcoming at all as a
result of the phone call to Fiji and defendan+s evmdence that he
dld receive authorﬂsatlon to release the money was not true.
_There were times wnen the defendant was giving eVLdence that he
fgave one answer tnen I noticed he looked at the body of the Court
and chénged his answer., I was not satisfied that the defendant |
was all the time telling the truth.

The third party then gave evidence. He impressed me in giving

Aevidence, he was subjected to severe cross examinatien“not alvays
'~re1evant to the matters in issue but I consitdered suchféhould e -
- allowed to test his veracity. Indeed he was asked the same questic
again and again in different form and seemed to carefully consider
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the questions asked and if not sure of whct was belng referred to
asked for clarification. His evidence of the phone conversatlon
between himself and the defendant was - "The defendant a%ed me

had I managed to obtain nxcnanve Control approval forthe.purchase

'of the 'Aries' and I said I was unable to obtain it. :He then

said'"Was there anything I could @& about it" I sald fNo", He

"ﬁen said "Could he use the money he was holding for Valesdir -

(Plalntlff)" and T said "No, that I was unable to authorlse that,"

M, Rol‘s at whose house the tird party was at ‘the tlme of the
A;phone conversatlon gave evidence and said "The phone rang and I
'janswered it and it was the London exchang@' I then spoke with
“hrd Gulson (defendanf) I remember I did not have a conversatlon -
,'with him apart from the passing of Dleasantrles. Mr. Smlth (third

party) carno to the phone and took over the conversatlon ‘and I saw

fhlm soeaklng 1nto the telephone. I heard him saying - 1y best
‘recollectlon I have of the conversation I heard; the words of the
' tnlrd paruy ol that occasion, I cannot remember SDElelC words,

but I can recall the tenor of the conversation whwch wvas 1arge1y
reneated no's. . There is nothing I can recall hav1ng heard I
recallthat it was a conversation of several minutes., The no's
were 1ntersoersed throughout minutes and that is the full extent
of my recollection. I did not hear the words to the effect of
the following "Len, as you have heard me say, I have‘been unable

“to get exchange control approval to get the money to you, so as

we have exercised the option and owe him the money anyway, if it

"will help him you can release my A%90,000 and your ABIO,000 if you
.are so inclined, as I feel we have let him down." I can say that

it was contrary to my understanding of the conversation. I cannot
recollect hearing those words". This witness etates'CIearly that
the word 'nov was used quite a few times; If the conversation |
vas as defendant said it was, then the word o' would not have been

~used, This witness answered all aquestions put to him without

nesitation. He seemed to me an intelligent man and in view of tre
fact that he heard continuous no's by the third party in his

conversation on the phone with defendant and the fact that he dig
~not recollect hearing the conversation which defendant alleges was

made by third party, in my opinion I can accept that ‘the convers-

:atlon .on the phone was as stated by the third party ‘and not as

stated by the d&fendant. The alleged conversation on- the phone is

' comnletely contrary to what was permitted. Defendant was a stake-

holder for the A%390,000 until titles were cleared and the plaintiff
was reglstered as owvmer of the preperty. The third party did not




_Reégarding Exhibits I2 and I3 which.the»ﬂ1ird party admiﬁtéd
.recéiving'I find his reactions to the letters quité-‘fi“

.undergtandable. He gave instructions to Miss Matfhéws;“SolicﬁDr‘.
,of “Sly and Russell to reply to them, as they viere a1l wrong. She

seem to me, from hearing him as a witness and his demeénour in‘the
witness box under searching cross-examination to be a person who
would release A%S0,000 knowing full well that the condlthns
attaching to the stakemoney were not complied with, I belleved
the thid party. | | ST
. e . LA SR R .

was hlS sollcltor so he naturally trusted her to- reply as ; -

'instructed. He did not do anything other than: +that, as he said he
' knew the defendant was a rich man and could pay the stakemoney
’ when clled upon so to do if he had paid it to Csidel. His letter

to the deLendant of the Sth October, I974 (Exhlblt Ih) ds so
frank in expression regardlng the dlfflculty for obtalning titles

'to the land as a result he gave notice to the defendant requi ng

the return of the A$90,000 plus interest that I find 1t dlfflcult

_ hav1ng seen and listened to the third party giv1ng ev1dence for

three. days, to belleve that he was a person vho allegedly gave
authorlty to the defendan®t to release the money to CSldel, when
the condltlons attaching €o the Suakemonev were no+ fu1f111ed

Mr, Darvall who appeared for the plaintiff and the third party in

his written submission has stated that the issues in the case are:-

I. VWas the defendant authorised to aporon riate and disburse thé
 stakemonPy° '

2 If s0, what were the terms of the authority?

;..’wés payent made by the defendant to Csidei?
&:;‘If S0, was it made in accordance with authority?

In my opinion this correctly sets out the issues whlch havo to
be resolved

,Mf(MWhitéﬂgﬁpeared for the defendant has made 1engthy'submissions
Aregarding the pre-contractual negotiations between the defendant
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end the third perty. Even'though reference is made to such in

the pleadings of the third party it is . clearly stated

- they were superceded by the Contract Exhibit 4. In my oblnlon

such are not relevant to the case, as per the principles laid

dowm by Erle C. J. in Kelner -v- Baxtnr L.R.C.P'2 p.IB; 1866 Vol.

1T wno said-"The cases ref erred to in the course of the arvumenu

;ffully bear out the proposition that, unless a confract is 'signed

by one who professes to be signing ‘'as agent!. but who has no

= pr1n01n£1 e\lstlng at the time, and the contract would be altogethe
flnooeratlve unless binding uoon the person who SLgned it he 1is -
Lbound thereby, and a stranger cannot by a subsequent ratiflcatlon,
”relieve him from that regpon31b111ty. - Vhen the: comnany came after-
gwards into existence it was a totally new creature, having rlghts
rand obllgatlons from that tlme, but no r¢ohts and ob7igatlons by

. reason of -anything which might have been done before.’ It was

‘once, lndeed thought that an inchoate 11ab111ty mlcht be incurred
‘on behalf of a proposed company, whlcn would become blnding on it
'waen subsequently formed; but that notion was manlfestly contrary
to the pr1nc;p1es upon which the law of centract 1s found. There
must be two parties to a contract; and the rights and obligatlons
whicn it creates cannot be transferred by one of them’ to a “third
person who was not in a condition to be bound by it at the time

it was made, WVilkes J. Byles J and Keating J all were of the

'sane opirion, I therefore reject all submissions Wnd eviderce
relatlng to the pre-contractual negotiations. '

Mr Vhlte wishes me to accept that the stakemonej was paid to
‘CSldEl-I am affmid I have no proof of that. There is tbe letter
thlblt I2 signed by Csidedl that he received 43290,000 . from the
defendant allecedlj on the authorisation of the third party. I
)havo exoressed my opinion on. BExhibit IZA written by the defendant.
| To fully prove the receipt of the money Csidei gbuld have been
called and given evidence, thus making less difficult the issues
'that have to be resolved, in this case. Just a letter signed b
051dei is nct in my opinion sufficient to accept that money was
paid to him. I reject Exhibit I2 as being too suspeet +to accept .
iand\hold that defendant is accountable to the plaiﬁtiff for the .
AB90,000. I have already expressed an opiron, that viewing all the "
circumstances I did not believe the defendant when he said he

-received authorisation from the third party to release the money
to Csidei. _ ‘ . o




" One of the later arguements of Mr. White was that théuplaintiffs

" _had no assets whatsoever, This question did not arise.  The
.Vendors were spe01f1cally glven notice to complete on the 2Ist
November, 1975, 1i. e, two years after the contract of sale was

ffexecuted ‘This in my oplnlon was an adequate period of time for v

- any vendor to give clear title. He failed to do SO and the contrac-?

*fwas rescinded in the terms set out. I consider the vendor had
fJadequate time to Complete. The question whether the plaintlff was
ﬂfflnanc1ally sound is a matter upon which some consideratlon should
"ffbe given should it be found that somethlng other than tltle were
:tbelng used to rescind the contract, ] Apart fromvthls,xthe third
lparty said there would have been no dlfflculty, in completlng as

.thlrd party's denial that he authorised the defendant to release

:On}the issues before the Court I hold:

. not pald to Csidei.

‘Now I’tnrn to the position of the defendant as stakeholder.. In

lmake payment, in accordance with that authority, of the money
w;lodged with him by that party. '

The legal position of a stakeholder is dealt with by Lord Tenterden
~ C.J. 'in the case of Harrington -v- Hoggart (I824-34) A,E.R. p.472

- I4 -

I believed the third party not the defendant.

waa in any event undoubtedly financially unable to‘oonplete. It

funds were available. He maintained the figure A$3, OOO 000 was _
available. I therefore do not hold with Mr. White's v1ew that the

the stake was a fabrlcatlon°

I:. That the defendant was not authorised to appropriate and
dlsburse the stakemoney, and '

2. That I have no proof before me that the money was~paid,to

Csidei other than the letter Exhibit I2 which is suspect and the
evidence of the defendant which I do not believeo In my opinion
thls Justifies me in regectlng 1t and holding that the TORBY Was

Chitty on the Law of Contract 24th Edition p. 902 it is stated
that a stakeholder is an agent who is entitled, during the
continuance of his authority from a party to some arrangement, to

which related to whether the defendant who was an auctioneer and
in that character having regeived a deposit of #2000 for the
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esta,e sold by the plaintiff to Mr. Secretan, is 1iab1e to p’"r
interest to tqe vendor of the estate for any partvof the time
during which the money was in his hands before the purcbése was
comnleue. He did pay into Court 1ntere t for the subsequent period
'The Chief Justice s,ated "Here <the. defendant is not a mere agent,
but a stakeholder. A stakeholder does not receive the money for
elther parby, he receives it for both; and until the evene is v
knovq, it is his dutj to keen it in his hands._ if. he thlnks fit

| to employ it and make 1nuere5u of 1t by laylng it out in the ’
funds or otherw1se, and anj loss accrued, he must be enswerable
for thau lOSS°' and if he is. to answer for that 1oss, it seems
to me ‘he has a rlght to any “intermediate advantage wrlch mey arisen,
T agree with the views expressed by Lord Tenter den C J. that ‘no
irterest 'is payable by a stakeholder during any nerlod he holds
as such but the ouestion I have to consider here is whe+her the

, defendant stakeholder is liable for 1nuerest in the money from ube
date a .demand was made to hlm to return ‘the money and he dwd not
do - so. In the above case referred to the auctloneer was not elable
uo$naj'1nterest for any vart of the tlme dureng wnlch the ‘money
was 1n his hards before the purchase was completed buu tne
auetloneer did pay in® Court interest for any sabsequent periodf
In’nf‘ooinion the same should apply in this case, I ha ve “held

- that defendent was not authorised or had he any rlght to release
the stakemoney, accordingly interest is payable by him on that
money from the date it was demanded i.e. 23rd February, I976 I
nad’ further to consider whether interest:rould be najable for “the
full ‘period between the date of demand and the time of t“lml.'ilt ‘
has taken four and alalf years for this case to be heard - I |
iconsider the case could have easily been disposed of W1thlﬁ a

, eriod Of.uWO years and accor dingly I will allow tvio years interest
only from the date of demand. I have held that the defendant did
not in fact release any money to Csidei and such beinv the case
the defendant has had use of the money. Under the 01rcumstanes'

I do not consider I0% interest too high and I accordlngly ‘award
IO°'1nte rest for a period of two years on the A$90, OOO from'the .
date of demand. I also award the plalntlf? his full costs in the
case agalnst the defendant ' "

I have given leqihv con31deratlon as to whether the third nartv
should be given his costs in view of the subm1551on by"Mr. White
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on behalf of the defandant that under no circumstances should

he be given his costs. Admittedly, it was the third parﬁy who

gave the loan of the A$90,000 to the plaintiff and 1t was he vho
.- did nost of the negotiating with uhe defendant and C31dei but
.,I have held that the third party dld not authorise the defendant
‘”to release tne money to Coldel and I therefore see no reason why
R should withold from him his costs. I allow the third party
-&hls costs against ‘the defendant subject however +to the ‘deduction >
:wtherefr@m of the sum of A% 35000 which I consier is the anproxlmate
1 f _ !§sum wasted by the thlrd narty in hlS denlal of authority.-

| ' 'Frederlck G,:Cooke 5 S o oo T
Chlef Justlce ' |
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