
:' . 

')7 
",- ---

IN THE HIGH COURT OF ) 

THE NEW HEBRIDES ) 
Ci viI Case No. 72 of' I976' 

(CIVIL JuTIISDICTION) ..,. .. ' .. ~ ,~ 

Ir,T THE MATTER of: VALESDIR LIMITED 
Plaintif1~ 

..... 
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.. ,'" - .. 
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MID 

l 

LEONARD ASHWORTH 
GULSON 
Defendant 

RICHARD SIDNEY 
SMITH 
Third Party 

iPrior to the year tt97~ a friend.ship seemed to develop between the 
I . 

,d~te,l1dant and thir.d ··PFrty. " The- defendant was at that time and I 

think- st~lllis,:a p~son;dealingwith the transfer of money 

throughout the, ""o~ld iOn a commission basis. He was also extremely 
, " I 

interested in yachts.J The third party about the year 1973 owned 
. _ I ~ 'I 

an, hotel in Fiji' called- ,the, Castaway Hotel. It was situated on , ' 

an islarid and hadla launch ailed the Stardust which conveyed 
,', I I, , • " 

persons :to and from ~he 'island! an~ i:r; .. deed brought people on various 

cruises around the i~larlds.;' lit -seems that in 1973 defendant and , ,', . I 
third party had discussions as to whether the castaway Hotel 

should be s_olel _anp. the '~oriJy o'btain~d ~!lvestej elsewhere. The 
hotel was in :4'act; -~oid to (£E!ther--wi tiI >the laurich Stardust for 

. 'i ,., ii, I " I, ! 
'I,OdO"OOO and.80,000' Fiji dollars resp~ctively. 

l' , , 

,~" '.. '" ., ., i --, ; i -:-. I'" -:." •. :; / 

About iris tim~ i t becam~ known to the dt~fendant that one Bela 
I '. I I 

Csidei (hereinafter jcalled, I Csidei I) had an option to purchase a 
parcel of land oJ tb.e island of Epi in the' New Hebrides from one 

Arnol~ Daly (hereinafter called 'Daly') of Noumea, Attorney ~~r 
the Naturel family. The defendant introduced the third party to 

Csidei and after many discussions and a ViJit to the estate, it 

was decided that defendant purcMBe 10% of~he prop~rty and for 

su~h should pay IO% of the option price ~_~portion of the estate 

known as Votlo and that Valesdir a company to be incorporated buy . 
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the remainder and pay A$90,000 to Csidei for the option he held 
and A$216,000' for property subject to a clear title to the estate 
being given to the company. , 
An agreement was dra~d by Csidei's solicitor in Sydney and 

. ~ ' .. 
deli"vered" to Mr. Applegate of Sly 'and Russell, Solicitors in 
Sydney for the third party and forwarded to their office ,in Vila. 
The parties, that is the defendant, Csidei and the third party 
then c~e to Vila and saw Miss Jean Matthews, ,a solicitor of Sly 
and Russell, Solicitors, Vila. The company Valesdir (hereinafter 
rei~rred to as the Plaintiff) was incorporated on the 4th December, 
1973 (Anglewood International Limi ted and Blackstone', Nominees 

,Limited were the directors whose representatives were Mr. 
Fitzsimmons and Miss Matthews of Sly and'Russell, Solicitors). 
After the incorporation of the plaintiff, agreements were settled 
which are Exhibit 4 in the record. The agreement between plaintiff 
and Csidei was for the purchase of the option for A$IOO,OOO which 
Csidei had over land in Epi. ' In that agreement the option 
particulars between Csidei and Daly are set out. Clause I of the 
agreement therein refers to the consideration by plaintiff to 

, , 

Csidei of A$100,OOO whereby Csidei undertook to forward to the 
said Daly the exercise of his option which was set out in the 
document marked 'B' and (2) to forward to the said Daly the 
agreement marked 'C' for execution by the plaintiff and the said 
Daly. :'Clause 2 of the agreement provided for the payment to the 
Trust Account of Maitre de Preville of Vila, Solicitor for the 
said Daly the deposit of A$24,000.00 i.e. 10% of the purchase 
price of the land to be purchased by plaintiff~ Clause 3 of the 
agreement stated that the consideration payable by plaintiff and 
referred to in Clause I was to be paid to the defendant to hold 
same as stakeholder and that the same shall only become due and 
payable to Csidei upon the plaintiff becoming registered as the 
proprietor of the lands referred to in the Schedule to the said 
Agreement, and a certificate to this effect from the solicitors 
for the plaintiff Messrs. Sly and Russell shall be conclusive 
evidence thereof and shall entitle the said defendant to pay the 
moneys held to Csidei. In the event of the plaintiff's not 
becoming registered as aforesaid for any reason whatsoever the 
said sum of one hundred tnusand dollars shall be refunded to the 
company without deduction and neither party shall have any claim 

against the other hereunder. In fact the figure should be 

, " 
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A$90,OOO as defendant was conhributing 10% equal A$IO,OOOo The 
annexure 'B' ~o that agreement Exhibit '4' was the exercise of 
the option by Csidei addressed to the said Daly. Paragraph 3 
refers to land comprised in Title No. 309. Defend~t w~s 
nominated by Csidei as his nominee. for :he purpose o~ entering 
into a contract with Daly for ~the .... p:urchase of that Lo~ Title 309. 
A contract in duplicate was enclosed signed by the defendant. 
Annexure 'Ci to the agreement is the agreement for the purchase 
of the·property by plaintiff from Daly, and annexure 'Dr is the 

\ 

agreement between defendant and Daly for the purchase of Title 
No o ' 309 which was signed by the defendant. The main agreement 
Exhibi t 4 and annexures seem to have been signed on the same day. 

On the same day ninety thousand Australi.an dollars was given to ., 
the defendant as stakeholder by the third party on behalf of the 
plaintiff. The defendant acl~owledged the s~id sum by a letter 
dated the 4th December, 1973 (Exhibit 5) to the plaintiff and the 
third part Yo In that letter the defendant confirmed that the said 
sum of ninety thousand dollars .would be held by him as stakeholder, 
pending the registration of plaintiff as proprietor of the land. 

A contract for the sale of the land to plaintiff was executed by 
Daly for the Vendors and also between Daly and the defendant for.' 
his part of the property title No. 3090 The title in respect of 
the land to the defendant seemed clear but Daly would only complete 
the both tr~~sactions together. The defendant was held up in the 
purchase of his property as titles to the main portion of the 
property to plaintiff were delayed, the vendor being unable to 
obtain or give good title to the plaintiff. 

Due to failure of the vendor Daly to give good title to the 
plaintiff having been given Notice to do so by the p~aintiff on 
the 21st November, 19750 The plaintiff on the 22nd December, 
1975, rescinded the agreement. 

On 23rd February, 1976, Solicitors, Wilshire Webb Son and Doyle 
wrote to the defendant demanding the repa}~ent of the. stakemoney 
of ninety thousand Australian dollars explaining to the defendant 
the condition under which he held the stakemoney,(Letter Exhibit 
16) .' The stakemoney was never repaido The plaintiff sued the 
defendant for the return of the money together wi th~~interest from 
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the date of dem~d i.e. 21st November, 1975 and costs. The 
defendant in his defence contested that he was authorised by the ' . 
third party to release the sum c'laimed to Csidei Wich he did. 
The defendant then applied to the Court to issue and se~ve on the 
third party, notice claiming to be indemnified against the 
plaintiffs claim and the costs of the action. This was allm'led 
and 'the d~fendant in his state~ei1t' 'Of' claim against the third 
party intimated that about May 1974 t~e third party occupied or 
represented that he occupied the position of a directo'r'of the 
plaintiff and had or represented that he had, authority to permit , . , 
th~.release by'the defendant to Csidei of the money 9laimed by 
the plaintiff i~~. the ninety thousand australian do~lars and that 

'the defendant paid the said money to ,Csidei in reliance up~n such 
~ 

facts or representation. The third party denied all the . 
. :~ .-. 

allegations of the defenhnt. He, the thlrd party, in his amended 
statement of Mence stated"that about November, 1973 he was trusteE 
for a company to be incorporated, entered in~o ill1 oral agreement 
with the defendant and Csidei for the proposed company to purchase 
an option for the consideration of A$IOO,OOO from Csidei for land 
in Epi. That it was further agreed that the defendant would be 
st~eholder for the sum of A$IOO,OOO (insofar as the defendant was 
concerned this would be A$90,OOO as the defendant was paying 10% 
of the option for a piece of the land) that the defendant would 
be autnrised by the third party on behalf of the company to be 
incorp~rated to make payment therefrom in the sum of A$50,OOO to 
Csidei:upon the exchaffie of contracts relating to the said lands 
BUT that this authorisation would be payable for the specific ru1d 
limited purpose of ayiying the same to. the purchase by Csidei of 
a yacht known as 'Aries' then believed to be b~rthed at Athens, 
Greece. It was further agreed that in the event of the 'Aries' 
not being so purc~ed within a reasonable time the sum of A$50,000 
would be returned immediately to the defend~~t who would continue 
to hold the same as stakeholder AND that in any ,event, the 
defendant would remain liable for the amount of the stakeholding 
if the plaintiff failed to become registered proprietor of the 
said land. That a draft agreement was prepared substantially 
reflecting the aforementioned oral agreement. ~inally, that t~e 
draft agreement was suprceded by the contact (i.e. Exhibit 4 of 
the Court record). But at all times the defendant a~d Csidei 
(who were preant at the execution of the contract) were fully 
aware of the basis upon which the sum of A$50,000 would be 
released by the defendant to Csidei." 

--- '. - -'~--
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The case came on for hearing before me on the 3rd June, 1980 
Mr. C. Darvall Q. Co with Mr. P .. Coombe of Turner Hopkins Coombe 
and Partners and To De Martin of Wilshire Webb Son an~ ~~yle (~~) 
appearing for the plaintiff and the third party respectfully, 
Mr. White with Mr. Hudson of Hudson and Company, aYEared for the 
defendant". . -, ..".~, .. 

The defendant gave evidence and explained his association with 
I 

the third party prior to the purchase of the option from Csidei 
to buy ~and at,Epi. He held himself out as a meticulous person 
in·;the manner in which he negotiated business. It was clear from 
his evidence that he was well adversed in the business.of a 

.. financ'ial adviser 8fld o:f moving money for clients throughout the 
world which necessitated holding substantial sums of clients money. 
That he met Csidei in I968 and became his financial adviser. That 
he was requested by Csidei to make enquirie~ regarding the purchase 
o:f:,:a yacht for him and that in the course o:f his travels he did 

. seek such a yacht and eventually saw one :for sale in.Greece called 
the' t Aries t • In the course of one of his conversations with 
Csidei the defendant was shown an option by him for the purchase 

# • '. 

of'land at Epi. There was a discussion with the third party about 
the option, its price, the price of the land and that Csidei' 
wanted-to sell his option in order to buy a yacht in.Greece. 
Mr. Applegate of Sly and Russell, Solicitors, Sydney, was contacted 
and as ::a result th~ parties were directed to the firm of Sly and 
Russell, Vila to draw up legal documents. The defendant as a 
result of the discussion agreed to purchase Votlo Plan·tation Title 
No. ·309 whicH~fncluded inCsidei's option for IO% of·the purchise 
price A$240,000 for the whole land a~d pay I/IOth of ·the option 
price. At the office of Sly and Russell, Solicitors, documents 
were drawn up by Miss Matthews, a solicitoro . The defendant in 
answer to a question by me said he only read one of the documents 
which formed Exhibit 4. Considering the witness's business acumen 
and the manner in which he gave his answer relating to the docwmts 
I formed the opinion that he was not telling the truth. I just . not 
did .... believe this answer that he did not read all the documents. 
There was an undertaking by the defenda11.t in Exhibit 4 and 
annexqres thereto which in my opinion no business person would 
agree to unless having sight of same o Further in this evidence 
the defendant said he did not know that his agreement to purchase 
Votlo was dependru~t upon completion of agreement be~~een the plain­
tiff, and Dalyo I find tis difficult to believeo He said he 

--.. -----~- . . . 
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instructed Miss Matthews to make sure it was separate f~om all 
the resto If' defendant had instructed Miss Matthews to do so when 
the agreements were Sign~d in December, 1973 it seems remarkable 
that no letter was written by Miss Mat~hews until the 5th May, 
1975, Exhibit 18, 19 and 19A., ~ In iny op'inion the general tone of 

... . " 'J ... . 

the letters suggest that no such request for separate completion 
wa~ made·uDil the letter Exhibit I8 was written and then only I 
think, ,reasonable to infer, because defendant raised difficulties 
were b~lng experienced in giving title to the plaintiff. TI!e 
defendant then' relates that he receivedt~1.e A$90,OOO:' stakemoney 

0' 

J \ and that he Signed Exhibit 5 which clearly states ,that he held' 
the"A$90,000 as a stake~older, pending registration of plainti:ff 

'as proprietor of the land. Tb.is letter Exhibit 5 was ',written to 
the third party and the plaintiff. Defendant was asked, by his 

'·counsel Mr: White "At the time or at any time before you signed 
" that document (Exhibit 5) was there any discussion between you 

arid the third party about you holding the sum of A$90, 000 pending 
registration of plaintiff as proprietor' of the land. ~" Defendant 
reply to that,I found difficult to accept- he said "There was as 
I said previously a discussion with Mro ApplegateiriSydney and 
again with Miss Matthews in Vila that the money was to be ~oved 
to Greece" 0 I did not have either Mr. Applegate or Miss Matthews 
before me to confirm or deny this but I ask myself why should the 
stakemopey be moved to Greece, certainly not until the titles to 
the properties were cleared and only then if Csidei was in Greece 
and he wanted it there. Again the actual stakemoney was not 
moved as it had already been used by the defendant shortly after 
he received the cheque from the third party on ,behalf of the 
plaintiffo He clearly stated he used part of it and the rest he 

lodged in his own account. Later he used some to pay for solicitors 
fees and the balance for the payment of some land. It 'could well 
be, of course, that he thought ii tIe to the lands wo{ud be, easy to 
obtain and that his inten tion in moving the stakemoney or money 
to 'Greece was to give it to Csidei on a clearance of title being 
madeknmvn to him and further the plaintiff being registered as 
proprietor o I was not impressed with the answers of the defendant. 
If. the defendant was a meticUlous person as he alleged,he was, I 
would nave expected him to retain tl~stakemoney until it was quite 
clear that a good title to the land was gnen and t~ plaintiff 
registered as proprietor, an undertaking which he gave in Exhibit 5. 
The defendant next gave evidence of a loan being giv~n by the 

) ',' •.• : :.. '. f~, ".' .... ",~/ ....... ".. ...... 
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third party to CSidei - defendant asked the third p9.rty whether 

he would like ·to lend J~§idei some money and that the third party's 

reply was "Yes, Leonard if I get sufficient interest an,<i) the 

oi'mership of the yacht is in your or my n3I!1e until it is repaid". 

The loan was supposed to be for A~~IOO,OOO and that the third party 

woula send it to Greece. Defendant-then gave evidence that he 

WEnt to greece ,.,i th Csidei and stayed at the Grand Britannia Hotel 

in' Athens. This ,,,as about March, I974• That the third party told 

him tha~ he would apply to the Exchange Control in Fiji using the 
", 

reason that he ~'.'Tished the foreign funds to purchase the boat to 

repi'ace the Stardust '.'Thich he sold. That the third party said he 

, ,would remit the money as soon as he returned to Fiji ;to 'a baTlk in 

Athens 0 Here defendant said he could not recall the name of the 

bank ' although he went to the banl{ two or' three -times a day for 

several days to see 'Vlhether the money had arri vedo I find this 
difficult to believe particularly as he had a definite purpose 
in going to the bank. One might accep~ if he ,,,ent to the bcmk 

once or twice but t\.,o or three times a day for several days, I 

cannot accent such evidence when one considers that defendaJlt \'las 
. - , 

a business man depending to a large extent on money m?vement from 

country to country. 1Nhen the funds did not arrive defendant callee 

rt'll". Laurie Rolls' house in Suva. This call.is most impoc-rtant to 
this case as I have to decide -llhose evidence I believe, that of 

the defendant, or the third party and Ilfr. Rolls, as it is largely 
as a re~ul t of -this phone call that the defendant contends he ' •. '8,3 

~uthorised to !1¥ the stakemoney to Csidei CL"1d indeed a main i.ssue 

in these proceedings. The defendant firSt spoke to r.!r. Rolls and 
...-

then spoke to the third party. Defendant alleg.ed that the third 

partyS3.id "Len, as you have heard Laurie say (r.'f.r. Rolls) I have 
been unable to get Exchange Cont3Jol approval to send the money tc 

you so as we have exercised the option and we owe him the, money 

any,;lay if it "Iill help him yoo can release my A:~90,OOO and your 

A$I~,OOOif you feel so inclined, as I feel ,.,e have let him dOi'm. 

Defendant said I said OK Dicl{, I will do that, If Dick being th~ 

third party. That was the only conversation according to ,the 

defendant. I will deal with the evidence of the third party and 

Mi. 'Rolls as to their version of the conversation later. 

Analysing the conversation can I reily believe that the third party 

"lOuld -state "We OVle him the money an~rtlay when in fact no money was 

due'to Csidei until the pL~intiff had received good title to the 

. land and had been registered as proprietor thereof, a fact which 

. ' 
. . ... - -- ~'-

'" j,;-'-,' -.."" •• -,"- ,..,.-. 
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was'quite clear "to the defendant the stakeholder arid the third 

party. For the third party allegedly to s,ay such' ".,oul,d 'amount 
to him giving A$90, 000 to' Csidei ".,i thout any guarante~ O,t title 
of the 1a.."'1.ds to the plaintiff. Considering the attitude, adopted 
by the third party regarding the 10,an ot' the A$IOO, 000 '1:0, CSidei, 
and'the iriterest he wanted and "-the'"' securi ty of having ~the boat in 

his and the defendants name until the loa,n was requir.ed," I find 
" i tdiffi;ul t to accept and do not accept that ' the 'third ::party over 

J; , . 

the, phone would authorise the release of A$90,000 m.thout:the 

'necessary precaution of title to the land being give~' 'to the , 
~ '," '. ' ..'. . .: ... -. . , 

pla~ntiff which was. the condition lmO\,ffi to both. Thedefendant 
. " '. " . he:· ,~.' '; .. ," . 
,produced a notebook \'lhich "laS aSA said the book he' carried in his 
. . . ~ ~. . I " ... . . " '( . ,-.: 

': pocket at the time of making notes of addresses, details' of some 
, " 

Yc:l,chts and .cars and amo,unts of money , and . addres..ses 'Of 'oWners of 
yachts including the Aries. If this is the method us:ed by the 

defendant for traoactions carried out by him'and this was the only 
'. . ,., 

,bookprodu.ced, I entertain a grave 'doubt that he wa~as meticulous 

.a~ he stated - entries in tre book \'Tereso disconnec~ed that it 
:i'5 difficult to understand '\'lhat they related to. I do'not attach 
much weight to the book (EyJlibi t 20) or its contents/-:a11' the 

" , 
inks therein are different, dates have been changed, 'the'contents 

could have been \~itten at any timeo The defendant further gave 
evidence that he did keep accounting records butthat'~e did not 
keep any records in respect of h:bs dealings 'with Csidei. Later 
he saiq..: he did not keep formal accounting records. He said he 

swore in an interrogatory that he kept proper accounting records 
at the time but that he no longer had them. He ended'by saying 

that he did not keep records because he did not keep formal records 

In my opinion the defendant was quite evasive in his 'anS\,ler to a 

simple question - either he kept records or he did not ~ what the 
records were\and what they related to could so easily ,be explained. 

, .. ' .. , ' 

Again I thought defendant was evasive "'lhen asked ".:in cross examin-
ation about the title to the property. r1r. DarVall asked "So far 

as plaintiff land was concerned you kne\'" did you not, that titles 

,.,hich were unobtainable over this long period were in the "later 
I 

,frontage maritime zone .. " 

i :' 

'A ,,"I.thought that "'las only one of the difficulties. It '",as 

a minor difficulty, or no difficulty at all really." 
,Q "v[ere they or not,?!l 

·A "They were not a difficulty as to the valuation or purchase 
of the plantation." 

, " 

, 
£ "" £4£4 'WAiii24iAlf __ "l"ft"-frf!'..!."",,:'.-_>2./,/;Y ~ < ~ 5:+';';:; R'i as > ' • 
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Q "The vendor vras unable to give title to all of the Hari time 

zone area, the,t is so?" 

A "I don't understano it 'to be so." '\ 
,Q ItThe vendor did not have any title. The title had ,remained 

,vested in the French Government?" 

A' "Yes Sir, I lmow that." 
, . .,. ..~. "" 

The, defensiant lme\', that the maritime zones, area ~Ilere ,vested in the 

French Government yet there had to be many questions before he 

admitted: i t..~:l1other matter raised by I-Ir. Darvall which also made 

me view \',i th caution the evidence of the defenda::t •. ' It related to 

Exhibits 12 'and 13 sent bvthe defendant and Cside{to the third 
',. ~ '. 

," " 

'P?rtyand Syand Russell, SoliCitors, Vila acknowledging the payment 
ofA$90,OOO to C~idei,allegediy in pursuance of ,an 'authorisation 

given by the third party to defendant in 'a phone conversation 

,/ 1?~tween Athens an~ Fiji. ,In both letters the .optionp;-ice for bot:'1 

plaintiff and defenda.'T].t is wrongly stated at ~M;90, OOQ,:and not 

k~IOO·,OOO. The defendants exPlanation at page 81 states - "I 
. ;", 

, 'remember the t'Vro letters I gave evidence on yesterday" being 

Exhibits 12
1

, I2A, 13 a.'tld I3A, about di~tating 'a l~tter in: Csic.ei f s 

office (the"\'litness is ShO\-ffi the Exhibit aJld he reads, the letter 

from himself to third party) 'that is correct, (the ,.,itnessread~ 
it'again), yes, it is correct. I am €laying that r' had, accounted 
to' Cside5. for ~'V>90,OOO for consideratiCJ:1 of the sale '6f Valesd.i.r, 

that is mathematicallJihcorrect, 'to that e:ctent, but it is addressed i 

to 1-'Ir. Smith, the t:'1ird party. I "w'rithdraw that statement reading 

thati t . is correct. I no .... ; understand why it is typed like res. 
" 

I did dictate it and clid not dictate Csidei t s letter. ' It is 

difficul t to ans,.-rer the question beca,use I wrot~ the' ietter vii th 

the, intention.. • • • • •• • It is badly '\,'rri tten to tbe extent that the 
'lflords ," and myself" there mal{es it misleading. T'n~ amotL."1t, is right 

becaus~Nr. Smith, the third party, 'only authorised,A~90,OOO, I 

authorised A$IO,OOO. As I previously said, to make it perfectly 

clear ~ "myself" should not be there \-li thout further words., As 

the 'letter is read it is not correct, the consideration ~for, the 

sales of the E:9i option ''la's A~~IOO, 000 to both of us. ,', I said in' 
, . \ 

,evidence yesterday Csideicalled in his secretary a'tlddlctated 

he'ra letter and I dictated her a letter. Csidei !'lad called the 

secretary into the presence of mysel,f and himself. I was in his 

presence, ''ihen he dictated his letter." 

fl[r 0 Darvall reads from his note6. to the defendant - "vle called in 

Elvia and Csidei dictated to her a letter and I didated her a 

\ 

.. _. -... - - - . ~.; ::.-. ~.:".";., ... ~.-''r-'-''''''':'-:-• ........... -~-. -..-..."..."..... 

,JJ J£tt , .A£i £. £ LZ.J) ;, IX 4t1 PJ i Z $ £ ;;",a::. 



1 ( 

- IO -

letter"Csidei signed his letter a~d 1 signed my letter arid they 

'\'Tere put in envelopes. fI The defendant then said' I remember saying 

that yesterday. I now say that we, were both n.otpresen~ 't.'lhen 

Csidei dictated his letter, 1 "laS sitting in his office with the 
secretary. That is the same girl,. then, she and I ""~nt ,into the 
othe'r 'room etc •••• fI 
I:: " 

: •• < 

~ \ -. 

The evidence of the defendant with regard to the \'Ifi t,1ng of the 
'~tt~~ ~ls most suspect, so much~~hat I find such evid,?~6e 'to 
be unac'ceptabJ.,~. The same error in both letters ~ the 'phraseology 

. . " 

'of "the, letters are very similar and 1 am led to;the 'conclusion 

,they were dictated by the same per~on. 1 have to, ask myself -
','why. ~,ere, those letters \~i tten by the defendant and : <;:sidei from 

thesame office and on the same date. Could it.. be that,the motive 
", was: to establish some authorisation of the release of' the money, 

i.e.'A$90,OOO to Csidei by the third party.' , In my opinion ,1 can 
, , 

reasonably draw that inference. The evidence is too sus"Oect.in , ~ 

,my op~nion and I reject it. 

. I:. 
~ ~ ' .. ' . 

Lastly in the defendant f s evidence he mentioned that Csidei was , 
..... \ 

extremely annoyed and upset ,men told as a result of ihe' phone L~ 

conversation with Fiji that the loan "laS not forthcoming. It 
t·· " 

seems strange that Csidei should be upset '!,men in fact if one 
believes the defendants evidence' A$90,OOO was releas~d by the 
third party and given by the defend&~t to Csidei. On the other 
hand, in my opinion it can be inferred that Csidei we.s really 
annoyed and upset because no money was forthco~ing at all as a 
result of the phone call to Fiji and defendants evidence that he 

did , receive I authorisati~n to release the money 'IJ'asnot . true. 
There ~lere times wDen the defendant was giving evidence that he 

'gave one anS\'ler then 1 notice? he looJ.!:ed at the bodyt of the Court 

and changed his answer. I was not satisfied that the defendant 
"ras all' the time telling the trutho 

The third party then gave evidence. iie impressed. me' 'in giving 

evidence, he "ras subjected to severe cross examination "r:ot al"'C'.ys 
relevant to the matters in issue but I cons~dered such shoulc oe 

. allo"'~d to test his veracity. Indeed he \'las asked ~~e same questic 
again and again in different form and seemed to carefully consider 

: , 
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the questions asked and if not sure of 'Y',rhat was being' referred' to 

asked for clarification. His evic.ence of the phone conversation 

beti'leen himself and the def.endant was - "The defendant' a~Ed me 

had I ·managed to obtain Exchange Control approval forthepurchase 
, of the 'Aries' and I said I 'iras u..YJ.able to obtain it. ':: He the!) 

• • '.. ~ 'J' , , 
said "''las there anything I could ao 'about i til I said J1No". He 
tEn said !'Could he use the money he' "ras holding for Valesdir 

(Plaintiff)" and I said "No, that I was unable to autl:1o~se that." 
Nr~ 'Rolls at ""hose house the -third party was at ,the time of the 

,phone conversation gave e'Tidence and said "The phone rang and I 
, ans\~~redi t and it \"as the London exchange; I then spoke . with 
"r-1r~~'Guls~n (defenda.ytt) I remember I did not have a"conversation 
. \-li th' him apart from the passing of pleasantries. Mr. ,; .s~ th (third 
pa'I·ty) c'ame to the phone and took over the conv.ersation \md I sa',y 
'hi~ speaking into the telephone. I heard him saying :... my best 
.recollection I have of the conversation I heard; .the'\'lords of the 
third party, ort that occasion, I cannot remember specific \'lords, . . . ~ 

but~ I can recall the tenor of the conversation which was largely 

re~eated no's •. Ther.e is nothing I can'recall having'heard. ~ 
recallthat it was a conversation of several minutes •. The no's 

" . 

,'rere interspersed throughout minutes and that is the full extent 
of my recollection. I did not hear the \'lords to the effect of 
the follO'lring "Len, as you have heare. me say, I have been unable 
to get exchange control approval to get the money to you 1 so c.s 
'-Ire ha'1e: exercised the option and owe him the money ariyvlay, if it 

will help him you can release my A$90,OOO a~d your A$IO,OOO if you 
.' are so inclined, as I feel we have let him dmm. If I' cm say that 

it was contrary to my understanding of the conversation. I cannot . . 
recollect hearing those \'1ords" • This witness states clearly that 

the '-ford nno" 'VIas used quite a few times. If the conversation 
. . ; 

",as as de:fendant said it was, then the word 'no' would not have been 
used. This witness ansi'lered all questions put to. him wi t?lout 
hesitation. He seemed to me an intelligent man and in view of t~e 
fact that he heard continuous no's by the third party in h~s 

,conversation on the phone with defendant and the fact that he did 
not recollect hearing the conversation which defendant alleges -,:8.5 

'made by third party, in my opinion ~ can acceptthst ,the convers-
. ation.on the phone 1!las as stated by the third party 'and not as 

st~ted by the Mendant. The 8.1leged conversation on the phone is 

completely contrary to ,-,hat was permitted. Defendant was a stake­

holder for the A~~90, 000 until titles were cleared and the plaintiff 

\'las registered as ovmer of the property. The third party did not 

, •••.• :. • • 1 :;"~"': :~,~: '<. ~ .• : ...... ~'~-... ;':~---:.-::-;-::~ 
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seem to me, from hearing him as a ,,,i tness and his demeanour in the 

"l1 tness box und'er searching cross':'examination to be a person "Tho 

",ould release A$90, 000 knm:,ing full well that the condi ti~ns 

attaching to the stakemoney 'Irere not complied with. I believed I ~~ 

thethilrl party. 

" ~. , 

. Regarding ..Exhibits I2 and I3 which the -third party admi~ted 
.j. 

receiving'I find his reactions to the letters quite ~ 

understaridable. He gave instructions to !-1iss Natthews" 'Solicilcr 
of Sly and Russell to reply to them, as they "rere all' ;~Jrc;ng. She 
'~"~'.irls' solicitor so he naturally trusted her to ,~eply:as ;c 

instrticted. 'He did not do anything other than:that.as he said he 
~ '''''1' ~ !, 

kIle~ the defendant was a rich man and could pay the stakemoney 
.1 ,: ~ '. " .'. '. '.. • 

,,,hen CElled upon so to do if he had paid it to Csidei·.:-! ,His letter 

to"the defendant'of the 9th October,I974, (EY.hibit:I4".is so 

frank"in exp;ession regarding the difficulty for obtaining titles 

to ,the land as a result he' gave notice to the defendant requiring 

the teturnof the A~t.:>90, 000 plus interest that I find1i:difficul t, 
having seen and listened to the third party giving evidery~e for 
three days, to believe that he \'Tas a person \'Tho allegedly. gave 
authority to-the defendant to release the money to CSidei, when 

, , 

the' conditions attaching to the stakernoney were not fulfilled. 

Hr. Darvall "rho appeared for the plaintiff and the t}1..ird party in 
his ''lI'i tten submission has st2.ted that the issues in the case are:-

I. Was the defendant authorised to appropriate and disburse the 

stakemoney? 

2. If so, "'hat i"ere the terms of the authority? 

3. ~'Tas pa~nt made by the defendant to Csidei? 

4. If so, "ras it made in accordance vii th authority? 
/ 

In.my opinion this correctly sets out the issues ,,;hich have to 
. .~ : 

be ,resolved • 
.. : " ....• ' . 

. ~~,.,! ·i'ihite":.ra~pear~d for the defendant has made lengthy submissions 

regarding the pre-contractual negotiations between the defendant 

.. $SL .$ LA caUls:: i 



'hS" ( t'niVtkW' t"@ ,.' h' '. 

end the t~i::,d party. 

the uleadings 'of the . . 
. they 'were superceded 

I3 - " 'f 

Even though reference is made to such i!! 

third party it is clearly stated 
by the Contract E~~ibit 4. In'~Y opinion 

such are not r·elevant to the case, as p~r the prlnciples laid 

dO\,ffi by ErIe C. J. in Kelner -v- Baxter 'L.R~C.P' 2 p'. I83 1866 Vol. 
: ~ . • .. ... ... J ' . ' 

II '!,'1ho said· "'I'he cases referred to in the course o~ tli~· a,rgument 
fUlly'bear out the proposition that, unless a contract is signed 

'f'. ' 

by one '!,.,rho professes to be signing t as agent' . but whoi has no 
pr~ncip~'1 e::dsting at the time,' and the contract 'itlould' be al togethe 
in6~~rative, unl-ess binding .upon the person who signed·.it f 'he is 

'"bound thereby, ,and a stranger C~"1.Ilot bya subsequent~atification ' 
. , "relieve him from that responsibility. ~'Jhen thecon.iPa!1Y·'b~e after­

\~,a~ds' into existence i t ~as a totally nel,'T creature, h~v.ing·' rights' 

'.a..\ld ~bligations from that t~rrie, but no rights end~'biigations by 

.. reason of anything ",hich might have been done before.' It was 
. ' " ", 

once, indeed, thought that an inchoate liability lIlight be incurred . . . 

on'behalf of a proposed company, which would become binding on it 
. . ," ' .. 
"Teen' 'subsequently formed; but that notion was manifestly contrary 

to the principles upon \'lhich" the ImT of contract is found.. There 
. '.j.'. 

must be ti'lO parties to a contract; and the rights and obligations 

"Thich it creates ca.rmot be transferred by one of them"to a'third - ( .,.' . 

person '!,·,ho "ras not in a condition to be botUld by it at t:."le time 

it '\'laS made. ~'lilkes J. :Oyles J a'ld Keating J all ,',ere of the 

same op~r.bn. I therefore reject all submissions and e:lidence 
rel~ting to the pre-contractual negotiati~ns. 

I1r; \o;11i te wishes me to accept that the stal,>:emoney , .. 'as paid to ' 

CSidei,I am a:fraid I have no proof of that. There is the letter 

Exhibit 12 signed by Csidei that he received A$90,OOO'from the 

d~.feIldant' allegedly on the authorisation of the third 'party. . I 

~'ha'~e ,expressed my opinion on Exhibit 12A w:r±t±en by t..11edefendant. 

T~ fully prove the receipt of the money'Csidei ~uld have.been 

called and given evidence, thus mrucing less difficult the issues 
. • ' j ~. • 

that have to be resolved, in this case. Just a letter signed by 
, 

Csidei is net 
paid to him. 

in my opinion sufficient to accept that~money was 
I reject Exhibit I2 as being too suspect ,to accept 

and hOld that defendant is accountable to.the plaintiff for,the 

A$9~,OOO. I have already expressed an opir.bn,that viewing all the 

circUmsta~ces I did not believe the defendant ~men he said he 

received'authorisc:rtion from the third party to release.the money 
to Csidei. 

.. UJIJi tUtJd Ai ;1· ; XLL g 1$1 ,; 1; L(£ U A : . $ . JJ Q ;dS. u 
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I believed the third party not the defendant. 

One of the later arguements of Mr. White was that thepl'1intiffs 
was in any event undoubtedly financially unable to complete. It 

.' had no assets whatsoever. This question did not arise. The 
Vendors were specifically gi ve'ii. no:ti"ce to complete on. -t~e", 21st 
Nove~ber,. 1975, i.e~·' two years after the c~ntract of sale was 

. executed. This in my opinion was an adequate period of t~me for . . 
~y 'ven~br to give clear title. He failed to do so ,and the contrac-' 

"was"rescinded in the terms set out. I consider th~'ve:ndor had 
, ' ," 

, adequate time to complete. The question whether the plaintiff was 
.;. . I 

, financially sound is a matter upon which some consideration should 
, ','~~, given should it be foUnd that something other t~~'iti tIe' were 

being used to rescind the co'ntract. , Apart from ... this, ; the third 
party ~aid there would have'been no difficulty, in completing as 
funds were available. He maintained the figUre A$3,OOO,000 was 
available. I therefore do not hold with Mr. W1].ite's yiew that the 
,thi~d party's denial that he authorised the defendant to release 
the'stake was a fabricationo 

, ori the issues before the Court I hold: 

I. That the defendant 'VIas not authorised to appropria~e and 
disburse the stakemoney, and 

2 •. ' T:b..at I have no proof before me that the money was paid ,to 
Csidei other than the letter Exhibit I2 which is suspect a~d the 
evidence of the defendant which I do not believe. In, my opinion 
this justifies me in rejecting it and holding that themorrey was 
not,paid to Csidei. 

Now I turn to the position of the defendant as stakeholder. In 
Chitty on the Law of Contract 24th Edition p. 902 it is'stated 
th'?-t .a stakeholder is an agent who is entitled, during the 
continuance of his authority from a party to some arrangement, to 

,make. payment, in accordance with that authority, of the money 
... ·lodg~d' wi th him by that party • 

. The lega~ position of a stakeholder is deait with by'Lord Tenterden 
C.J. 'in the case of Harrington -v- I-!oggart (1824-34) A~E.R. p.472 
which related to whether the defendant who was an auctioneer and 
in that character having reqei~ed a deposit of i2000 for the 

£ . $ it tit $14: .U . a 
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estate sold by, the plainttff to P!r. Secreta..YJ., is li<:J.ble,to pay 

interest to the vendor of ,the estate for 8.."1Y part~'of ih~time 

dur1.."1g which the money was in his hands before the' p~r~hdse\,Tas 
complete. He did pay into-Court interest for the subsequent peried . ' 

, 'The G]:'1..ief Justice stated "Here, .;t~,.d~fendant is not a mere agent, 
',. 'I' 

but: a stakeholder. A stakeholder does not receive the ,money for 
,,'ei~er pa~:cy, he receives it for both; and until'the .. :'e~~nt is 

': lmo~m, ~1= is his duty to keep it in his hands. Ifhe!:)~1p-n..l{s fit 
to',employ it and make interest of it, by laying it ,ou,tln ~he 

. ," \ ".' ",: . 4 . : ,- . , :' -"'l';" \"". . '. 

;,,~und.s 'or, otherwise, ,and any loss accrued, he must beansW'erable 
, .. , !io; ,that' loss; , and if 'he 1s to anSi'ler for that 'loss'; :r:i;. t ~see~s 

t~ ;me 'he ,has a right to any':'intermediate advantage\,nii~h:may arise". 

,I ,a~e'~ "Ti th the vie,'ls expr~ssed by Lord ')?enter~en CoJ ~,; that "no 
"interest is payable by a stalt;:eholder during any period he holds 
~ ~{sstich but the ouestion I have to' consider h~re is ~lhether 'the 

• ,.. ~ • • I 

, defendant stakeholder is liable f'or interest in the money.from the 
, d~te'a demand "flaS made to him to' return 'the money a11d.,~he did not: 
'. .', -.", . ' . "<', 

'do 'iio., .In the abo-ve case referred to the auctioneer~1asnot liable 
; " ~ . . 

to pay interest for any :part of the time during' '<lhiCll ;t:h,e money 
\,,a~ -in"his hands before the purchase ",as completed bu~':the'_ 
auctioneer did pay in'b Co~t interest for any subse~uei1"t period~ 
In myo!,inion the same should apply in this case. I have;held 

that defend2nt ~las not authorised or had he any right :to ,,'.release 

the st~e':money, accordingly interest is pe.yable by hi...TIl on ,t.'1at 
money f'rom the date it was demanded i.e. 23rd Fe'bruary, '19'76. I 

had' further to consider whether interest :JlOuld be payable for '-the 

full period between the date of, demand 'end the time of' t~ial. It 
, , . 

,has .taken four and a lalf' years for this case to 'be heard/- I 

consider the case could have easily been disposed of .... ii thi.n a 

period of two years and accordingly I '\'dll allow ti>TO years interest . ' - . . 
, only from the date of demand. I have held that the defendant did 

nO,t in fact release any money to Csidei 

,the,defendant has had use of the money_ . : , 

Ido not consider 10;,6 interest too high 

and such being the case 

Under the ci;cumstanES 
and I accordingly, ~ awa=d 

I09~ interest for a period of' tvlO years on the A$90, 000' 'from -the 
, , " ' 

dai;e '0:;' demand. I also a\'lard the 'plaintiff his full costs in the ,: 
case against the defendant. 

, .• , • I 
',\ 

',' ',' 

," 
, , 

'I have given lergthy consideration as to ,'n'lether the third party' 
j , 

should be given his costs in vie,', of the submission by Nr. \mi te 

,~ "'~;W , ... 0" • " ".' - - ,~ 
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on behalf of the defandant that under no Circumstances' ~hould 
he ,be given his costs. Admittedly, it ''las the' thlrc! party ~.'lho 

gave the loan of the A:iS90',OOO to the pl~intiff and i~,\tTas' he ... Tho 
• , I·, 

did tJost ,o~ the negotiating with _th~ defendant and Cs~del but 
.I have held that the third party did not authorise th~defendant 

, to 'rel~aS'e, the money to Csidei and I therefore see nc/reas~n ,my 
I ,'~ho'{tid ,."i thold from him his costs. 'I allO'll the t.~ir~ partY 
~ '. ' , • ,~1 I~ ... ~ \ ., • . . ,F • • 

, "his~osts against the defendant subject however tot~ededuction 
',therefrDm of the sum of A$5000 which Ii cons:Ber is ~1?-e~,;~pproXimate 

. ,"StID.,t \'i~sted' by ,the third' party in his denial of authort tY~ 
. ;, , ',~;. . ' .: ., ': 

,,'" ,~', 

,.' '. , 
'I,; \ .' ' 

,:X~~~4. 
Frederick G..Cooke 

, , 
Chie'f Justice , , 
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