JUDGLIIT WY 693.

JOINT COURT OF THE NEW ILDRIDES.

The tirteenth day of February in the year One thousand

nine hundred and forty two,
Before their Ionours :

J L .TROGNON, Trench Judge, President.

ALJIJBEGAN, British Judge,
and liessrs. Ao IOSNIN, Agsessor,
ERRARD, Public Prosecutor "ad hoc"

3.DUBOIS, Repistry Clerk.

This is an accusation brought against André NATUREL,
French citizen, Planter, living on the island of Alsse (Santo),
and his employee Louis Parapara, of having committed. various

breaches of the anglo-French Yrotocol of 6th August 1914 relative

P )

to the repruitmcnt and engagement of native labourers.

The accused were examined and submitted their defence
at the sitting held on 26th Jonuary 1942,
| The Court having heoard the Fublic Prosecutor "ad hoc"

in his address then considered its judpment.

JUDGLEEITT .,

André Naturel and the native Louls Parapara were charged
with certain offences as set out in the swurons dated 2lst
October 1G64l1. The accused did not contest the material points
of the charges and in his defence /sndré Naturel pleaded as
followsa: .

Flrst count : that Edouard was not a native but a British
subject, having been Dorn in Australia of an aboriginal mother;

According to the text off the Convention of 6th August

1914/




1914 (Avrticle 8) the word "notive" for the purposes of the said
Convention is delined as meaning any person of the aboriginal
races of the Paclfic who is not a citizen or subject or under
the protection of either of the two Signatory Powers.

The said Fdward who appeared at the Hearing 1s
physically of aboriginal race, he has never himgelf claimed
British nationality (Bdward does not speak English, lives in
the notive manner, etc.). He was also previously recruited
as a nutive by the C.C.I.B. and was later unlawfully enticed
away by A. Natﬁrel.

He did not produce or ask for the production of

s
any papers declaratory of his status or conferring on him any
guch status eclaimed - not by him -~ but simply by the accused
Naturel for the purposes of his case. ‘

The latter admitted at the Héaring that he had
recruited or caused Edward to be recruited as a native and that
Lhe only paid to Edward such wages as he usually paid to his
other native labourers. He did not prove or attempt to prove

" that Edward was a British subject or ressortlssant,

To make allegations is not the same thing as to
prove, and to plead that an aboripginal is a citizen or subject
of one ol the two co-zovereign Powers, without the production
of proof, is an insufTiclent ground for the rebuttal of the
first charge.

The accused André Naturel did in thls manner exceed
his lawful rights, he was not justified in setting up this form
of defence or in attempting to profit by a condition not inherent
in him, but existing (according to hiim) in the supposed British
nationality of the native. .

This pretension -his only deflence- vhich wag only
put Torward by Naturel in a Court of Justice and had not been
claimed by him from the aduinisirutive authorities who denunded

the appeurance of the "native" Ldward, cannot be admitted Dby

the Court and is therefore purely and simply rejected.




Second count The accused .mdré Haturel pleads thut he is
not required to observe the provisions of article 39 paragraph 1
of the Frotocol by reason of a circulor dated 13th Noveuber

1935 issued by the I'rench Residency, the said circular being
produced at the Hearing.

This circular, which is nevertheless {lagrantly !
irregular and illegal, does not refer however to the pro?isions
of Article 39, of a Dreach of which the accused is charged, but
it concerns Article 31 paragraph 7 of the Convention.

André Naturel is being prosecuted not as "master of the
ship" (Art: 31 par. 7) but as "employer" (Art: 39, par. 1),
lmoreover, he does not deny the facts of the accusations brought
against him.

Third count : The women Winnie, lintta, Blisabeth I, liona, [
Blissbeth II and Gracy were recruited and employed without the |

consent of their husbands, and the wuuarried women Dorothy and

ingeline without the authority of the Chief, in contravention
of the provisions of the Irotocol.

Fourth count : Aandré Noturel ?1eaded that the "Société
Naturel Fréres'" possesses a recruiting licence and that under
the circumstances he was not required to obtain personally a
permit as set out in Article 81, par. 1 of the FPrbtocol. This
Article however does not only refer to a personal permit for
the recruiter Dbut also reguircs that the vessel used for
recruiting operations shall be provided with a recruiting
licence.

The illegal recruviting was efTected by means
of the cutter "Bamboula and no recruiting licence was issued
in respect of this vessel.

In conclusion, the Court finds that there is
no legal substance in the devence pul Torward by the accused, bhut
that the evidence provides suliicient proof against indrd
Hoturel of the offences with which he stands charged.

. As regurds this accused thérc is occasion
Lo beur in mind that he has shown a systematic attitude ol

unwillingness/




-

unwillingness to conform to the very important regulations
concerning native labowrers (sce conviction rccorded against
him on 26th August 1941).

With regard to the accused native, Louls Parapara; Article
56, par. 1 provides "punishment for breaches of the provisions“
of the Convention regurding the recruiting and engagement of
native labourers, but only when such breaches are committed by
non-natives, cxcepltion DLeing mude ol the provisions oi JSrticle
12, par. 2(C).

Paragraph 4 of {the same Article 56 provides that "In the
event of conviction on a serious churge, or Tfor a second offence,
the recruiting licence, as well as the right of enguaging
labourers, wmay be withdrawn for a period not exceeding two years
by the Resident Cormissioner of the Fower of which the "recruiter"
(or employer) is « dependent.

According to the text of the Yrotocol, the "recruiter",

being necessurily 2 "dependenty cannot be a native, as the natives

of the Group do not possess nor cun lhey acquire the status of
dependents of other YFowers.

The text of the verious .rticles of the Protocol under
the heading "Recruitment ....... of native labourers" entirely
confirms the interpretation given above by the Joint Court, that
is to say, that recruiters rmst be British subjects or Irench
citizens or the dependents of anolther Iower Dut in no case native
or foreign (native) workers. (i/ith rcfercnce to this latter
point see the Tifth sentence of Art. 1 par.2.).

The spirit of protection oy the natives which inspired
the provisions of the Frotocol would be radically coupromnised
should the opposite thesis De aduitted.

It is however made cleur from the docuents in the Tile
(minutes of procecdings dated LOth august 1941, see also judguent
pronounced thig day in the case of the Iublic Prosecutor v. Jaues
Vusi) that the practice of the Joint Administration has becn to
tolerate, even authorise, the recruitment of natives by a nutive

recruiter/




reeruiter without perceiving the grave and dangerous irregular-
ity of this practice nor the legal circunstance that breaches,
committed by natives, of the provisions of the Protocol relating

to recruiting cannot be punished.

On these grounds,

The Court dischurges the notive Louls Parapura and convicts
André Naturel ol the ofTences of which he is accused; he is
accordingly sentenced to pay, in addition to costs, Tines as
set out hereunder:

On the Tirst count : Five hundred francs (I 500.)

on the second count : Two hundred and Tifty franes (Ir 250.)

On the third count : Tive hundred francs (& 500.)

On the fourth count : Two thousand rrancs (¥ 2000.)

In the case of non-payment of the fines, the Court orders
that the duration of imprisonuent be Tixed for the minimum

period.
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