MJA‘. ‘ Judgment N2 7,6
w& of 17th March 1364./,

e
/ JOINT COURT OF TV MNTW HEDRIDSS

In the mtter of the interprotation of Joint
Court Judgment No. 423} and

In the matter of the refusal of the Registrar
of Titles to registor certain transections.

By Application No. 39 Santo, the Sooi’'t4 Framgaise dos
Houvelles~tidbrides, hereinafter roferrod to as S.F.N.H., applied
for an order that they might be reglatored as ownors of onrtain
lands. DLater, the French Govermment epplisd to be substituted
to S.F.NMH, for that part of Appliocstion No. 99 known ss “Zone
Haritime Palikulo III%, and Judgment Mo. 423 desling with the
appliontlon for substitution of the Frenoch Govermment was doalivered

on tho 24th April, 1951, Before Judgment, and as a result of
oconoiliation, a pf.an was prepared by the Survey Department which showed

what wns called a publioc road traversing the land claimed by the
Frondh Government, and the area of this road wns exoluded when the
area of the French Goverment claim wis being ocaloulated. The
plan was approvad of by the repraesentative of the Frenoch Goverment
and embodied in the Judgment. The Court in its judgment ordering
reglatration exoluded thersfrom the said rosdway and mads no pro-
nouncement on the ownership of the part so excluded.

Article 26 (3) of the Protocol provides for the appointment
of a Registrar of Land Titles and sets out his dutliese In brief

these ars 3

1. The insoription in a Register of Titles of judgments
of the Joint Court daclaring omersidp or otdering
registration of title ;

2e The astablishmant of land $itle as provided in the
Protocol 3

3e The delivery of extrasts from the Register whioh
congtitute ccrtificates of title ;

he The insoription of rights and charges exisbing on
the reglstered property ;

Se The making of modifications by ressons of events sub-
sequent to registration ;

64 The eustody of doouments and maps pertaining to
registersd land and the furnishing of information to
the publio in commection therewith.

From the foregoing, and the fact that first reglstration provides
an urimpoaohable title, it is obvicus that only a judgment ordering
inseription in the rogister and transaotions subseguent thereto may be

entared by the Registrar,

By a dsed of exchange purportad to be made on the 25th February,
1963 between "the Govermmont of the Condominium of the llew Hebridea”
represented by A. M. Wilikle, the Rosident Cormlssiomer of Her Britando
Maje sty and Maurice Delaunay, the Residsnt Commlssioner of Framce in
the New Habrides of the ome part, and the french Goverrment, reapressentad
by the Resident Commissioner of France in the New llebrides, of the other




part, the "Goveroment of the Condominiun" purportsd to transfor to the
Fronch Govormmont the pioce of land on which were the public ronds ex-
oluded fron judgienS Mo, 423 in exchange for othor property omned by,
and reglsterod in the name of the Frenah Goverrment. An appliontion
o rede to the Reglstrar of Titles 40 entar in +1o Poglator of Titlen
these twm tronsastions. ‘his, tho Roglstrar rofused to do on the
srounds that as the property on which tha naid roads oxist wns nover
the subjeot of a Judmment ord-ring its rocistration in the name of the
Condominium of the iigw ifebrides (or ni all) he sould not make an openirg
entry comonolnl with thils transler and cowsequuntly he must refitse to
roglatar the two trmnsnotions. He pointed out that the deod submitted
aight be iaterpritod an 2 declrsvtion tint n1l ruhlie roads exoluded
from a Judgment were publio property althaugh nat prsvicusly claimed
as such and thal the Regilatrar, by roglstration might bu held lognlly
to hare confrmed thine e submisted that judgment No. 423 had
aimply excluded the site of ths rond in question from thwe Zone Maritime
Palilalo III without proncuneing on ita omarship. As a result of
this refusal an eprlicrtion was nado to the Joint Court by ths Fronch
Govermont, "The Governmont of ‘he Condoaindum of the Mew Dedbrides"” and
metRegistrar of T1tlos asking tho Court tc resolve tha matiar and rule
as %o

a} whather or not the public raeda” exeludad from the
Judgment are the property off "the Condominium” 3

b) whnt 41 thoir lems) position ;

o) is tho Registrar of 7itles compollod %o register the

Condomininm a8 ownera of tho roads 3 and

a) acoort and reglister tin transashion of the 25th
February, 19o3.

Tha nabter came on for hearing before the Court on the 29th March
at siich ths Reglatror of Titlos appecsod in porpon; the Govermmont of
+hs Gonlominiun wme raprasomntod by Malire Paiol; =nd the French State
wes recrosented by M. Dayen.

" The judement of the Joint Court given on 2hth A;ril, 1751 and

} numbered 423 ordered rogistration in the nans of 4thae French Governpent

| of the imowvable onlled "Zoms Yaritinn Palikulo ITIV, "there leing

! axoludad from the land to he roristerod tho surfaces of the public roads
Lwhioh cross -the property. « « « « » sush nersever as the sald ronds & o« o

« + » » are shonh on the plan'.

The legnl position with regard to the vetwork of roads in the llew
Hebridas can only be dotormined in tho absence of any specific law by
reforerce to the oiroumstances and the ueans by wilelr they are creatods
Nowhere ia thore to be found in leglalation any roforonce to the oreation
of public roadse There is, howdver, in moat judgments of the Joint Court
declering omnarship and ordering roglstration a clause which has rapldly
becoma stylised, shersby there ias sxolnded firom lerd to bs reglstared,
public roads. This olause is usually Snsartad in the psmltimdts
Judgment of tha Court whereby thae title to property is dsclared wvalid
subjeot to the ascertainmont, with the assistance of the Survey Depart-
ment, of ils arca of the land *o be registersd and any omoumbrences that
my attach to ite When these parmltimts Judgmenta are pronounced,
the Survey Dopartment preparss a plan showing any renogs aifeoting
the proporty and in eddition marks on the plan what 1s o piblie
roads” . Bofore firal judgment Ls given these plans are mmds available
to a1l partioa consarned for their ogcrnomont or coments Tue olansa is
only insorted in the Judgments ordoring rogistration affer the socaptance,




ol}.-

alther axpressod cr fmplisd, by the applicant for registrotion of the
arsft plan of the roperty, To dnte no objeotion has ovsr been mde
oanocerning the exolusion of "public roads” on the plan and thus, in
thess cases, there ip an implied surronder by the applicant for ropis-
tration of his rights on the road surfaces in favouwr of the pudlios By
reason of this impliod swrrondsr of rights by the applicant for roglio=
tration, as w1l ao the absence of a olaim by the ocmpetent authority
for owmmrahip of tha eito of the roalds or for real rights over thad part
of the property, ths decision of the Court to sxolude the site of the
pudblic reads from the landa to be rogistared muish not, particularly in
the adsenos of a Judgrent aftasr hoaxiog the partiss on the point, be
interrroted as a rejection of the olaim of the applicant for registrasion
of title to the sites of thuse roads ss inolnded in Mg applisation forr
registration,

The surrendar or dndication of romds to ths publis is not, ol ther
acoording to English or French urinciples of law, s surrendsr of owiore
ghip, In Znglish law vhen a rond tas hean dedigated to the public,
omnership of 18 romains vosted in the perman who dodloatsd it or, Af he
18 not krown, 4t 1a yroswed %5 vast in +h0 omer, ar the owmers 4f sora
than ome, of tho adjsocent lands. Of thae omecahip of 113 roads
it is sta®sd in Halsbury, Vol. 17, “ml Edltlon ab page 6h, "the public
right in a highmy boing a right of passage orily, an owner sho expreasly
dedioates, or is presunod to have dedioated, land as & publio
retains et acemon lag his rroperty An the i1, and amn transfer 4%
acavoynmng or lease %o olhera®. At paga 63 of the same yolume om
reads "thero is a gonoral prommmption that the owner of tho land of whate
sver lomrs adjoining & highmay in tha cwnar also of the goll of cne half
of the hizhway, that is, uzquo of medium 423w viae « « « * It follows
from this that Af suoh a road soases to be a whlio road the yight of
user revorts to the origimdl gruntor ard is extinguwisheds (Rolls ve Yeastry
of St. George the Hartyr, Seuttmorie (1880) WW.CH.D.785CA) Thus, i
one followa BEnglish prineiples of law, o "public rouds” exaludsd from
the judgmont balong to the Frensh Gavarmenn® subject ¢o their uger (i
any) Yy the pudlic.

In Preach law (without prejudica to the prirsiple that publie
balldings erectad on 1and sntered upon in violation of tha privats mMghts
of the omer 3zy not be reroved therefrom md the ownur's ronody lies
in indesnificction (Caosa Cive 28 nars 1878, D. 1876«1s13)) olaggde
floation of roeds pesuppegas owmergilp 1o the relevant ?ubno asutharity
thore i3 no preszmption in law to that sffast (Conmedl @'Btat ler Hal 1936
Dafa 19338 « 413) same, sxcopiionally in favcur ef singls prishas and
onmly for rural roalds (Code rursl, Article 61 Cnaas. Cive 14 novenbre 1932,
Dale 133357 Casse Gove 30 ootodre 1042 DaAs 1943=23)e

Thus, in the sbsonoe of proof to the contrary, applivacfs for
rogl stration must bo presuned merely to bave surrendered in favour of
the publis & right of useyr of tho Mto o the roads and with a view to
thedr being usoed for traffic,

The right of user comes to an srd 1P the roed in question oeases to
be used By tho pablio under auch corAlticns, $o Do asscessd in ¢sch case,
as indisate en uroquivovel remamslation of righta. This right of uvaar
which, unlike a logsl eassment, Les besn oculy irplisdly agreed %o, and
mt expresaly sooeptad, and whose registrotion hes not besn requested
my pob, booauss of the specisl conditions under which 4t 43 faxzed, te
Julioially declored hky the Courte

The recult of ths foregoing ias that the stylised clause in judgmants
exoluding pudlic roads from the arens £0 be regiobered merely postponoes
ths Sudgment on ¢he owmarship and e ovder for reglstration sonoerning
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that portlon of tho propery olaimod wioh forms tho elte of a road
utlilised by the public should there ba any such road on the property.
It'ls therofore permiasible for an anplicant for registrstion of titla,
or his ansigns, on whose propurty such a road has boen shown to exist
according to the plans snnaxed to the Judgment to apply at any time
to the Joint Court for the recognition of his right of ownurship, swject
to the rights of user by the publio if the rood 4s still in use, or hia
right of full and complete ownorship if ho considors that the road is
no_longer uaed dy the pudlia, In tho sane may those recpcnsidla for
he administration of thae lew ilebrides nay apply to have registarod the
right of user de2sorided sbove or, rhould there have hesn & transfer of
omorship to it the reglstration of suoh armorahipe '

Applyirg the foregoing anl congidering the faots of the casas it
secns quite oloar that It wns not the intention of the Trerch Gevormment
to cbandon its olaim to amership of the rondway passing over the
proporty, and its alaim as formlatad in the appliocation for registration
was not rejsotdd by the judgment. The Court in Lits Judgwnt ordering
regiatration excluding therefrom ths sid roadmy likitad i%self %o
reooznicing the right of publie trafile and lof't the Gelcaration of
rehip and ordar for regisiration in chaynnces Thus the Prench

- Goverment might at any time apply to the Cour to hawe its ownership

doolared gsubjeact to tha right of user hy the publio or ts have its

\omershlp, 1ts absolute ovmorasldp, deoclnred over this pilece of property

shotld the user cazges Ths Raglstyer of Titles was quite right

therefors to refuse to register the tranafer submnitted to himes He wmas

right in that "the Govermment of the Condominimm of the Nev Hobsides”

supposing such a bedy corporate arists, wmas nsver satitled to be

rogistered in tho Raglister of Titlas as ormer of this roadwy, as no

orfer to that ¢ffect had ever bean mads, nar carld 1t lawfully couvey it to the
French Coveroment whoes claim to owmnarship has never been rejecteds. As :
2 saquel to this the "making of modifications in the Reglster nsogssiiated

by svents ocourring afber rogistration® (Artiols 26 (3) B) was impoesible.

Tha transactions included in the dsed forwarded ¢o the Registrar
for rogistradion wers interdspendents Engh trangaction was the
cangidsration for the cthers Consequently, when one gonalderation
£ailed, ths Reglsirar was perfootly right to refuse that othar and o
rofor back to the party from wiva hs regeived 4% the deed submitteds

The Cowurt thersfore finds in answer to the petitlon submitted to it
that 1

a) the "public roads" excluded firom Judgment Mo. 423 of
of tha Joint Court are mot the proparty of "Thae
Condomindum” §

b) that thair legal position is that thay mush, in the

absance of ovidance to ths contyary, bs mesumed to
E;mpmpwofmmmmmwco
s user (if ary) of the pudllo § and

) that the Reglstrar of Titles wes not commllad to
roglotey the Confomindum as ownar of these roods and
wns porfeotly justificd in his refusal to register the
transsoticns set out in the dead of exchangs of the

25th February 1963 o/e

viia, e/ 7 s day of //LAN%
@] % !/c
(Signed) t G. GUESDON (Signed) : JAMES P. TRAINOR

Framch Judgs British Judge
(signed) 3 E. DUTHRI
Registiar

Certified to bo a corrsct ocopy of the origiml ./.
Raaiatmr
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