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In Septembf.:?r 1985, the Plaintiff entered. into 3n agreement wi-th the ::;) 
Defendant for .the construction of H c8tamaran for ·the sum of Lf.2 million 
Vatu, to be completerl by MaTch 1986. 

There Are three main issues in this case:-

1. vias 50% rlf?POSj.t Agreee] to between th~ pnrties? 
? VinElI thern an agrnemnnt or unc1erstandinf~' thnt harrlwood was to be 

used :in the construction in preference to white wood? 
3 .• ,ih~3t GUlli of money, tf any, 8re c':i.ther of the parties entitled to 

I'eceive. . 

1 ... '1'lln 50"f rleposit:-

The PIaintLff st8tnrl there waG no :J[:reemcnt n n to thf' payment of a 5096' 
1jnposit of the agree(] price wherea,s the Defendant .stated he askecl for 
suc h 8 c1epo si. t, Cl sit was usual for n depo sit to he pa.id at the 
COPlnlenc,~rn'?nt of SUCl1 a contr8ct for 'l:r18 pnyroent of materials and labour. 
A.lso llec:".use he was constructinr: the boat cd: :1 fip'u!'e much leEE than 
the norm,11 price. The mi'~ of 7"'milli.on Vatu ww ~entio,necl . 

. ! Be s'i'nt('rl tr18t the reply of the PlnintLff \>Ins tllnt he woulcl rlo his best 
to Elve tIle Defenrlant th8t 8mount. 

'1'lle ,sum of '500, OOOVT was handed over on the 19th September and the Bum 
of 700,000V,[, on the 28th October 19B5 to til('· D12f12nr1'\l1t .. The Defendant 
f3tDtefi thDt at the end of 19f35, th:1J1 in.un of 1. 2 milli.on Vatu wns usec1 
for purchases 0'£ mBterltil 81'H1 labour \vac;e,s nnd l"'eqlH~sted another 
1 million vatu fromj',he Plaintiff. 

I think .it helpful if :r cnl1 attcmt.!.on to gome or the facts. From the 
evifierfce he fore thf' Court the PlaIntiff elie1 nr1mit that he had money clue 
hf hi:i1 from em IrLr:Ud contract nnrl hnr1 rpcpived :el chem]" but that the 
:0:·,·'.r1 '~he(lu<? ]ac1,er'i 'I ~;'i I'T,,'ltUI'e ~mc1 (Li.d l!1rmti.o]l this to the DefennEl!Jt 
\o.l[1.f')l '~l(? Rsl(ecl for P10D0Yo Prom this I tlltnl\, :i.t "LoS rea,sonable for' me to 
in:fc,r thri t hac1 the cJif'Clue been properly stgnp(l, the Plaintiff wouln. have 
e1.V(::-n illOf'0 l!loney to'_ th(? Defend2nt.. Th i.f) ne(-?'rnr-: to indicate that a deposit 
i)f 'jC)'.'{, Dr the ars1'eeri pr icc was to l',e nl,,(lp to til(' nprpnc1ant. Hav:Lng 
'1" t:l"l:-C":nleod c.1-"\r~,f'ulJ_y t;o th(~ evJd(:"l'lC{~ 0:(' bc:d~!l pcYf'tl(3B, I ftnd myself incli.ned 
t,) C1CCPpt enc1 do "ccppt the E'virlcc'llcE' of tlw Defendunt in nreferer'ce to 
lh~tt- ~yf t;l(~ !?lFdnl~Jff on t~is nojnl~.. .. 
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[!ood fri. end Ci nt. I;)w tim", of UlP ;igrr'pmcmt. That the Plaint:Lff vi. si ted 
·the boat ;'''1'',1 of trle Dcfenrj,mt drdly to vi",w the progress of the 
construction of th", boo,t nnd th.'1.t on i1 visi·t sometime in January 1986, 
he SOlid he noticed thi1t whi to woocl had bl,en user1 in the frames and 
stringers of the hull <md mentioned to the Defendant that some friends 
had' cri ticise(l the quality of' white wood. The Defendant said the 
PlaintLff did not state that he dhl not want whi.te >'Tood nor did he state 
that the white wooel should be removed and replaced by hard wood. The 
De:rEmdant stated that if he had done so, he would have replaced '<I\;he 
Villi te wood Vii til hard wood as he t18cl ,just commenced usi.ne; the white wood 
,md after all i.t WilS the Plaintiff who vl8:'J paying. 

The Plaintiff, in evidence, :'Jaid:-
"In January 1986 I had an argument with the Defendant as he was not 
using the correct Vlood for construction. He was using white wood. He 
should have used hare1 wood. The yacht was for ocean sailing. At the 
end of January 1986 the Defendant asked for .1 million Vatu which I 
refused to five,due to the fact he was using white wood and still had 
not c:iven me a written quote. I went to Australia on 1st March and 
returned at the end of March 1986. I asked for a quote flgain'but the 
Defendant had done nothing a.bout it. The Defendant had done nothing 
mm'e on the boat. I went a~ain to Austr,alifj on the 11th April and 
returned on the 9th May 198t). That 8 quote ,,,as presented on the 5th 
!Vjay 1986 but di.d not specify the ki.nd of wood being used and the 

. , 

equi pJllent. In ,July I went to s<"e the Defend8nt and Asl,ed him for 
everythin[~ - hull, etc; but the Defendant refused until he W8:O paid the 
balance of money due to him." 

I elTl! quite astounr1ed (rt the reacti.ol1 of the Platntiff when he noticed 
that white vlOod was being used instend of hard wooel, which he contends 
should 113ve been used. VJhy did he not instrnct the Defendant to remove 
the whi.te wood and replace i. t with )[[1Y'd woor1? Why rlid he not tell the 
Defendant that if hnrd Vlood was not Ilsed in the frames and strinqers he 
We' s no longer intere:'Jted in the hOf1t? J SilO111d hnve' thou(?:ht any c.' 

reasorwble person woulel have exerc.i.necl that right. After all he was 
payin[: 8ml he .should. ["et w):at he \'lc,nted. ,surely :Lf he ~18S not getti.ng 
wlwt he nlleged he vTanteR "L. e. hard Vl000, he should have cal1ec1 a halt 
tooper.'1tions until the Dpfendcmt (Iirl C'S he W8S told and removed the 
white woori and replacP(l it with harel \<lood. 

~Irttler, that the PlAintiff maele tVio lOl1R trips to Allstralia without 
leaving money \'11th the Defendant to continue. with tlle construction 0$ 
the bOAt. 

I t1'111'1J, the Court fll1.Wt wei.gh the r1 sk to the Defendant in enFFWillf! in 
further work on the boat,I'I.l.th the neti ons oT tlw P18olntiff. ' .. ' , 

The only conclusion I can r(?ach is that the D,~fendant was not 
cfl':ecor.i.cfllly i.nstnicteJel to use \13rc1 HOOel in -r.he frames fll'Jd stringers. 
Tl,at th", PlAintIff hael lost :i.nterr~~,-t; i.n t.h(' construction' wh'?n the" 
p",fenelant renuesteel more money. 
, A· . 

i 
'Il;hi nk the Defc?ll,lnni: wn.s justifi.ed in 110t conti.nu.Lrw with the 
corwtrllction of 'I;he bo.:d; in view of the f'ttitude of the Plair.tiff ann 
ld .'3 1"'e:fu.'3r.11 to rel(~~J,'3f: mOl"CI rn()r)(~y. J furlh(?r thtnk that the Dpfendan"t 
V,'i'S :insti, fieel in not relensin[" the 1)01,t to the PIll i.ntiff when he refused 
to g-ive. him moneybo cover work r10]'](' and laliour. I c<'mnot say that I 
["2Tee \'11 t1"1 the ,c)1.l111 req1.1Cnter] bnt [;ome sum must .)][\'1(' been due. The events 
that followerl i"lre '['1 my opi,nj,on ent.Lrely clue to the actions of the . 
PJ" i.nt.i.ff (mel of COllr.'J(' cyclone Om,", which nCCilrpnce W'OS unfortunate 
for all. concerTIeel. 

. .. /3 

-

, 



,.,. 
\i;( ) 

, 
3 

3. A,s I find i.n favour of the Defenc18llt on the first two issues, I 
must now consider what sum, if any, is due to the Defendant. Having 
seen the fie;ures produced by ·the witnesses I am inclined toO) nslder 
more favourably tbe estimate of Mr Whitelaw. I think the figure of 
500"OOOVT is too high. The sum of 200,OOOVT seems to me to be a more 
appropriate figure.comparing the different estimates submitted and I 
e;i ve judgment for that amount. eTude'nlent will therefore be for the 
Def.end8nt for 200 ,OOOVT. The hull and all materials relatl.ng to the 
Gatamaran to be handed bae!, to the Plaintiff, including the materials 
used in the construction of the sbed. Costs will be allowed to the 
Defendcmt. 

Datec1 at Vi 1a this 30 day of <fJ 4'-'I , 1987. 

-~-~.{~ 
Frederick G. Cooke 
ClJJEF ,JUSTICE 
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