(wierr me asked for money, IMrom this T think it 1s reasonable
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In ?Ppt@mbpr 1985, the Plaintiff enf@red into an agreement with the
Defendant for the construction of = catamaran for the sum of 4.2 million
Yatu, to be completed by March 1986.

There are three main issues in this case:-

1. Was H0Y% deposit agreed to hotwepn the parties?

2. Wasrthere an agreement or understanding that hard wood was to be
used in the construction in preference to white wood?

3. What sum of woney, iT any, arve cither of the parties entitled to
Cracelve,

L.gThe 50% deposit:-

The Plaintiff stated there was no agreement as to the payment of a 50%
deposit of the agreed price whereag the Defendant stated he asked for
such a deposit, as it was usual for a deposit to be paid at the
commencement of such a contract for the poyment of materials and labour.
Also heczuse he was constructing the hoat at a figure much less than
the normal price. The swn of 7 million Vatn was menthﬁed

He stated that the reply of the Plaintiff was that he would do his bhest
to give the Defendant that amount.

The sun of 500,000VT was handed over on the 19th September and the sum
7T00,000VT on the 28th October 1985 to the Defendant. .The Defendant

stated that at the end pf 1985, this sum of 1.2 milliion Vatu was used

Tor purchases of material and labour wapes and requested another

1 million Yatu from the Plaintiff.

T think it helpful if I c¢all attention to some of the facts. From the
syidertce hetore the Conﬂ# the Plaintiff dicd admit that he had money due
tf Mim Trom an Iririki contract and had received a cheaue but that the
seid dheoue lacked a girmoture and did mention this to the Defendant
for me to

Y

Hinfer that had the cheoue been properly signed,the Plaintiff would have
riven nore money torthe Defendant. This

seems Lo indicate that a deposit
ot 50 ol the anreed price was to he made to the Defendant, Having

Hotened carefully Lo the evidence of both parties,T find myself inclined
Lo accept and do accept the evidence of the Defendant in prefererce +o
vhat of the Plaintiff on this poink, T -
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dLovinrd Woods .-

The evidence hefore ma,

which is not disputed, was that the parties were
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pood friends at the time of the Aprecement. That the Plaintiff visited
the hoat vard of the Defendant daily to view the progress of the
construction of the host and that on a visit sometime in Janusry 1986,
he said he noticed that white wood had been used in the frames and
stringers of the hull and mentioned to the Defendant that some friends
had criticised the quality of white wood. The Defendant salid the @~ -~
Plaintiff did not state that he did rot want white wood nor did he state
that the white wood should be removed and replaced by hard wood. The . .
Defendant stated that if he had done so,he would have replaced <the §
white wood with hard wood as he had just commenced using the white wood
and after all it was the Plaintiff who was paying. !

The Plaintiff, in evidence, said:

"Tn January 1986 I had an argument with the Defendant as he was not
using the correct wood for construction., He was using white wood. He
should have used hard wood. The yacht was for ocean sailing. At the
end of January 1936 the Defendant asked for 1 million Vatu which I
refused to give,due to the fact he was using white wood and still had
not given me a written quote. I went to Australia on 1lst March and
returned at the end of March 1986. T asked for s quote again but the |
Defendant had done nothing about it. The Defendant had done nothing

more on the boat. T went again to Australig on the 11th April and
returned on the 9th May 1983 That a quote was presented on the 5th

May 1986 but did not specify thP kind of wood belng used and the |
equipment, In July I went to see the Defendant and ssked him for .
everything - hull, etc; but the Defendant refused until he was pald the
balance of money due o him," ‘

I am quite astounded at the reaction of the Plaintiff when he noticed
that whlte wood was being used instead of hard wood, which he contends
shiould have been uged. Why did he not instruct the Defendant to remove
the white wood and replace it with hard wood? Why did he not tell the
Defendant that if hard wood was not used in the frames and stringers he
wes no longer interested in the hoot? T should have-thought any
reasonable person would have exercised that right. After all he was
paying and he should, set. what he wanted. Surely if he was rnot getting é
what he alleged he wanted 1i. hard wood, he shovld have called a halt “
to operations until the P@fendlnt M o8 he was told and removed the i
white wood and replaced it with herd wood. !

Further, that the Plaintiff made two long trips to Australia without

leaving money with the Defendant to contnnup with the constvuctloﬂ O
the boat.

[

T think the Court must weiph the rislk to the Defendant in engapging in
further work on the boat,with the actions of the Plaintiff.

The only conclusion I can reach is that the Defendant was not o
LleFO]LCﬂ]lV instricted to use hard wood in the frames Hnd stringers. |
That the Plaintiff had lost interest in the construction' when the |
lefendant requested more money., '

T think the Defendant was justified in not continuine with the
construction of the hoal in view of the ﬁttituﬁe of the Plaintiff and

his refusal to relesse more mopeyv, T further think that the Defendant
was Justified in not releasing the Dont to 1hn Plaintiff when he refused
te pive him money o cover work done and labour. T cannot say that T
spree with the sum requested but some sum must have heen due. The events.
that followed are in my opinion nnilro]y due to Tthe acgtions of the
Plaintiff and of course cyclone Umna, which occurence was unfortunate

Tor all concerned,
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%, As I find in favour of the Defendant on the first two issues, I ‘ "
must now consider what sum, if any, is due to the Defendant. ' Having L
seert the figures produced by the witnesses I am inclined to. consider R
more favourably the estimate of Mr Whitelaw. I think the figure of . ' .
500,000VT is too high. The sum of 200,000VT seems to me to be a more | .
approprlate figure comparing the dlff@reni estimates submitted and I ;‘
give judgment for that amount. Judpment will therefore be for the t
Defendant for 200,000VT. The hull and all materials relating to the |
ratamaran to be handed back to the Plaintiff, including the materials '
used in the construction of the shed. Costs will be allowed to the ‘
Defendant.

Dated at Vila this Do day of ®clobey , 1987.

Frederick G, Cooke
CHIEEF JUSTICE
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