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ELECTION PETITION rc  PFA'ASALELEAGA NO. 2 CONSTITUENCY _

HIGH COURT.  Apia. 1957. 13, 19, Dccember. MARSACK C.Jd.

Potition to avoid cleetion - irrcgularity in commencing polling - faillurc
to give notice of polling place.

The cvidence having cstablished that polling on Election day did
not commcnce at 9 a.m. as rcquired by Regulation 48 of the Yestern Samon
Legislative Assembly Regulations 1957, but some time later, and that at
least one person had falled to record a vote for the petitioncr on account
of this; =nd further that there was no public notice of the polling placc
as required by Regulation 44 of the said Regulations; and the successful
candidate having a majority of only 2 votes -

Held: that thcrce was a reasonable probability that
breaches of the said Regulations affected the result
of the clection and accordingly the clcection was
doclarcd void.

Akaroa Election Petition 10 N.Z.L.R. 155;

and Yoodward v. Sarsons

10 L.R.C.P. 733 applicd.

Phillips, for petitioners.

Clarc, Returning Officer, in pcerson.

Respondent, in person.

vult.

Cur. adv.

MARSLCK C.J.: This is a petition by Tuilagi 5imi, an unsuccessful
candidate, and Cive clectors of the constitucncy known as I'a'asalclcaga
No. 2, that thc clection conducted on the 15th November 1957 wherein
Papali'i Pesamino rcceived the highwest number of votes and was duly clected
be declarcd void. The grounds upen vhich the petition is founded arc that
polling did not commence at 9 o'clock as provided in Regulation 48 of the
Vestern Samoa Legislative Assenbly Regulations 4957, and that public notice
of the polling place was not given as required by Repgulation 41. It is
further contended in the petition thatl the result of the clection was
affected by these irrcgularitics.

The facts are not scriously in Jdispute. Therc werc throe candidates
for Mn'asalelongan No.o 2.
The official result of the polling was ap Tollows:

Papali'i Peusanino 38
Tuilagi Simi 36
Alralatoa Tuitama Yorisc 3
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YWhen the Returning Officur gave public notice, pursuant to
Regulation 41, of the names of candidates end the datc upon which the poll
was to be taken, he did not appoint polling places as rcquired by that
Regulntion; he intimated that the polling places would be publicly
notified at a later date. On the 6th Mevember public notice was given
by the Returning Officer appointing the Laoa of the Fulenu'u Tuilagi Pa'o
at Fatausi as the polling place for TMa'asalceleaga No. 2. On the 7th
November an objection was raiscd by certain clectors to this polling place
on the ground that the Pulenu'u held the same title as onc of the
candidates, Tuilagi Simi. The Supervising Deputy Returning Officer,
Papali'i Poumau, Administrative Officer, Tuasivi, recommended that the
house of the Pastor should be¢ used as a pelling booth in licu of the Laoa
of Tuilagi Pa'o and this rccommendation was accepted by the Returning
O0fficer. No steps, hovever, werce taken to give public notice of the
change of polling place. Nething at all, in fact, was done until the

There were 146 cleclors on the roll of whom 112 voted.: Lt




R

L AR

o«

-2 - b :1()2

afternoon of the 1 3th November when Papali'i Poumau came through to
Fatausi and gavc instructions for the removal of certain fittings which
had been ingtalled for purposcs of the clection, from the housc of
Tuilagi Pa'o to that of the Pastor. The Pulemu'u was, however, not
officially advised of the change of pelling place and accordingly he did
not call the Ali'i and Faipule togother to inform them of the alteration.
Notice boards were crected by the Deputy Returning Officer, Mr Uhrle, in
front of the Pastor's falc, advertising the fact that that was o be used
as thce polling booth; and it was in fact so used on clection day. As no
public notice had at any time been givoen appointing the fale of the Pastor
as the official polling place for the taking of the poll, it is clear that
a breach of Regulation 44 was committed.

The poll at the elcction commenced not at 9 o'clock, but in fact
at approximatcly 10.45 a.m. on thc 15th November. The delay in opening
the polling was duc to an cxcess of caution on the part of the Deputy
Returning Officcr, Mr Uhrle. By 9 o'clock he had received only onec
nomination in writing of a scrutincer as provided by Regulation 46, namely,
the scrutineer for Alaalatoa Tuitama. Mr Uhrle wag anxious that the voting
should not commence until all scrutinecrs were prescnt and he advisced both
Tuilagi Simi and Papali'i Pesaminc that they should give written
authorities for their respective scrutinecers to act. As soon as possible
after the completion of these authoritics Mr Uhrlc opened the poll, It
was then, as has been stated, approximately 10.45 a.m. This was clearly
a breach of Regulation 48. It was the duty of the Deputy Returning Officer
to open the poll at 9 o'clock and if there were no scrutineers for some of
the candidates he should have procceded in their abscnce. Mr Uhrle can
perhaps not be blamcd for the faulty cxercisc of his discretion in the
matter as he wag obviously azcting in what he regarded as the intercsts of
complete fairness to all candidates.

It has thus beon proved that the clection was attoended by two
irregularitics in the form of definite breachus of Regulation 41 and of
Regulation 48.

Under Regulation 100(2) however, it is provided that an clection
shall not be declarcd invalid by rcason of any irrcgularity if it appears
to the Judge that the clection was conducted in accordance with the
principles laid down in the Regulations and that the irregularity did not
affect the result of the e¢lection. It therefore becomes nccessary to
examine the question as to what was the cffect of thege irregularitics.
The general principle te be applied by the Court in determining whether
or not an election should be declared void on the grounds of irregularitics
is sct out in Halsbury's Laws of England, 3rd Edition, Volume 14, page 150.
This principle may be summariscd thus: If the tribunal is satisficd that
the effect of the irregularitics proved was such that the elcection was not
conducted in accordance with the law pertaining to clecticns and was such
as to raisc a roasonable doubt as to whether the result may not have becn
affected = that ia to sy, a reagsonable deubt as to whoether the declarcd
result in fact represents the wishes of the majority cof the clectors -
then the tribunal is bound to declarc the election void. A somewhat
similar provision to that in the Western Samoan Regulations was considercd
by the Mew Zealand Supremc Court in the fAkaron Ilcction Potition 10
N.Z.L.R. 158. At page 161 %Williams J. quotes with approval a statement
of the law sct out in Vinodward v. Sarsons L.R.10, C.P.733, in thc coursc
of which it is held that an clection should be declared void

"if.......the tribunal without being able te say that a
najority had been prevented sheuld be satisficd that
there was reasonable ground to believe that a majority
of" the cleetors may have been prevented From clecting
the candidate they preferrced.”

In YWoodward _v. _Sarsons the question was whether the poll was
closed belore the proper time or not, =nd, if so, whoethor cnough clectors
were precluded from excreising their vote to affect the result of the
clection. In this casc a similar question arises, namely as to whether
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the poll was open during the statutory times of the day; and, if not,
whether the rosult of the clection may have been afTectod.

The majority in favour of the successful candidate was two votes.
It has been proved to the sntisfaction of the Court that one clector,
Mulinga Lene, who had come from Vaiola te Fatausi Tor the purposc of
recording his votc in favour of Tuilagi Simi, returncd without doing so
beceause the polling placc was not open at the hour of 9 o'clock specified
by the Regulation., The Court finds, thercfore, that the breach of
Regulation 48 has been proved to have Leen responsible for the loss of
onc vote to Tuilagi Simi. 'That onc vote would have reduced the majority
in favour of thc successful candidate to once In order thercfore to find
that therc was a reasonable chance of the clection being affected by the
breaches proved, it is only nccessary to show that one more clector nay
have been preventoed frem cxerceising his vote in favour of Tuilagi Simi by
the delay in opcning the poll or by the lack of public notice as to
polling place.

It is noted that 3 motais out of 146 failed to exercise their
votes and the Returning Officer concedes that this is o high percentagc.
It is also shown that a number of these clectors reside in Upolu. It is
possible that onc or morce mey have decided to follow the coursc which was
adopted by Tuilagi Simi, Fepulcea'i and others, of crossing fromldifanun
to Salelologa by the 7.30 boat, recording their vote and then roturning
to Upolu by the boat at 410 o'clock.

It has not heen proved that any of the 34 matais who failed to
votc, with the exception of buliaga Lene, failed to exercise his vote on
account cither of inability to be at the polling booth after 10.30 in the
morning, or by the fact that hc could not vetc at the advertised polling
place to wit the Laoca of Tuilagi Pa'o. The Court, however, considers
that there is a rcasonable probability that at least one person may have
failed to record a vote Tor Tuilapi Simil on account of onc of thesc
reasons. That being so the Court is bound to hold that there is a
reasonable probability that the breaches which werc committed of
Regulations !4 and 4.8 did alfect the result of the clection.

There will accordingly be an order declaring void the elecction for
the constituency.of Fa'asaleleaga No. 2 and the clection of Papali'i
Pegamine ot such c¢lection.

After payment therceout of Court costs £4 the bhalance of the £40

deposit will be returnced to petitioncrs. Therce will be no other order
as to costs.

Election declared void.




