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= This decision is an interim decision. The reasons for that will appear

in the course of this decision.

As this is @n interim decision, I do noi need to refer to the evidence
in detail. It will be sufficient to refer only to those parts -of the
evidence which are relevant to the purpese of this decision.

The Atiorney-General, as the informant in these proceedings, is seeking
judgment of condemnation under section 255 of the Customs Act 1577 in respect
6f certain goods consigned to the defendant from American Samoa and were
shipped over oo the ship Kyows Viclet which arrived in the port of Apis
En‘19 January 1993, Subsequent on arrival in Apia, the goods were seized
gnder sections 245 and 250 of the {ustoms Act by the Customs Departmeni szs
f%rfeited to the Government. Tﬁe present proceedings for co§demnation has
followed on from that seizure ancd forfeiture of the goods consigned Lo the

defendant.
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It appears from the statement of defence filed by the defendant
pu}suant to section 259 (5) of the Customs Act, 2s well zs from the
gvTdence adduced for the defendant and the submissions by counsel for the
defendant, that the defendant’'s challenge is dirscted st the exercise by
the Comptroller of Customs of his discretion under secticn 245 (b) of the
Customs Act. It also appears that the informant was alert to this challenge
as part of the evidence for the informant 3s well as part of the submissions
by counsel for the infermant were directed to this very issue raised by the
defendant. It would be helpful to set out section ZMS(D) whieh pravides
"In addtion te 8il other goods elsewhare declared by the Cusfoms
"hot te be forfeited, the following goods shall be forfeited to
"the Government
"h1l dutiable or resiricted goods on any ship or aircraft after
. "arrival in anmy port from any country outside Western Samoa, noi
"being goods specified or referred to in tﬁe inward report, and
“net being 5aggage belonging to the crew or passengers, and not

"being accounted for to the sstisfaction of the Comptreller,”

The discretion of the Comptroller of Customs which is being gquestioned

by the defendant may be seen as contained in the last few words of
section 245(b), namely, "and not being accounted for to the satisfaction
of the Comptroller"., The reievant part of the evidence shows fhst 3

container of geods was sent from American Sames to the defendant on the

ship Kyowa Violet which arrived in Apis on 19 January 1993%. The documentation

nelating to that container sroused suspicion in the Comptroller of Customs,
In particular, the manifest shows that the conftsiner contains "fish mesl™
but when it was opened and inspected by the Customs officers, the container
was found to contain "Instani Ramen Noodles®™. The defendant, according to
his evidence, was not aware of the discrepancy bstwsen the manifesti and the

actual contents of the container. He soughi fo explzin the discrepancy by
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obtaining @ letter frem the shipping agent in American Samos which says that
the entry of "fish mesl™ in the menifest was an inadvertent typogranhical
error by an employee of that shipping agent who prepared the manifest. That
leiter together with a "cerrected manifest™ from the shipping agent in
American Samoa were presented to the Comptroller of Customs. Notwithstanding
the explanstion and documsntstion presented by the defendant, the goods in
the container were seized, forfeited and now sought to be condemned. I have
referred only to this part of the devidence for the purpose of this

decision. As slready pointed out, I do not need to go into the evidence

in detail at this stage as this decision 1s an interim decision.

Now counsel for the defendant hss argued that with the explanation
given by the defendant to the Comptroller of {ustoms in relation to the
discrepancy between the original manifest and the actual contents of the
container in question, the defendant did account fto the satisfaction of the
Cgmptroller of Customs for that discrepancy. Therefore, the goods should
not have been seized as forfeited to the Government. As 3 conseguence,
these proceedings for condemnation should not have been brought. Counsel
for the defendant also argues that the decision by the Comptroller to seize
the goods after he was presented with the defendant's explanation was an
unreasonable exercise of his discretion under section 245(b). She refers to
the well known priaciples on the guestion of reasonableness set out in

Asspciated Provincial Picture Houses Lid v Wednesbury Corporation [1G48]

1Kk 223% in support of her argument.

Counsel for the informant has argued thaet the Comptroller acted
réésonably in asccordance with the Wednesbury principles. He then Qoés an
to argue that, in any event, the defendant did not raise ths question of
reasonableness in his pleadings and therefore the defendant is now barred

from raising that question. He further says that the proper procedure for
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the defendant to follow if he had contemplated raising the issue of
reasonzbleness in relaftion to the exercise of the Comptroller of Customs
d;scretion under section 245{b) was tec apply for judicial review of that
di*scretion, but the defendant has not done se. I must say that these
srguments by counsel for the informant towch wpon an impertant point in
administrative law which is of practical importance. It is azlso after due
censideration of these arguments by counsel for the informant that I have
decided this decision has to be an interim decision,

Now the importaat point which has bean indirectly raised by the
informant's arguments is the distinction between what has been sometimes

described as ctollateral challenge on one hand and judicial review on the

other. It has been pointed cut by Professor Taggart at pages 85 and 86 of

Judicial Review of Administrative Action in the 1980's : Problems ang

Prospects that historically collateral chzilenge to the validity of an

sdministrative action was basad on the absolute theory of invalidity and

that the invalidity of an administrative decision could be raised collaterally

@5 a defence tc @ criminal prosecutionm or civil sction. However, the
development of judicial review over the last ftwo centuries has lessened the
scope sng importance of collateral challenge. Professor Taggart then

refers to the judgment of Cooke J in the New Zealand Court of Appeal in

Reid v Rawley [1977)1 2 NILR 472 and goes on to say

"There are two points worthy of note. The first is the limitsd
"role for collateral challengs envisaged by Cooke J. In general,
"l would agree that there are good ressons for allowing collateral
"echallenge only in a limited class of cases; i.e. where the
"invalidity is patent on the face of the decision or is otherwise

Mgclear and easily proven. In these cases it is sensible that the

"hapless citizen should be spared the time and money involved
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"in initiating direct judicial review proceedings in the High
"Court and be permitted to set back conflict that if the
"auvthority is foolish enough to enforce the decision in the
"histrict Court a conclusive defence is avgilable. The emphasis
"on patent or clear invalidity is justified by both the nature
"of collateral challenge and the fact that it is the High Court,
"in the exercise of its inherent supervisory jurisdiction which
"generally deals with administrative law issues District Court
"Judges need little or no expertise in administrative law to
"recognise patently invalid decisioas. By the nature of
"sollateral challenge there ié no discretion in the District
"Court {such as the remedial discrefion enjoyed by the High
"Court on direct judicial review) but this is less likely

"to be 3 problem in relation to patent or clear cases of
"invalidity as the discretionary remedies (on direct review)
"would almest invariably issue as of course”,

What Coeke J had said in Reid v Rawley, is inis

"l think alse that while the initial decisien stands it should not
"be ignored in collateral proceedings before other courts or
"tribunals of limited jurisdici.on - unless, no doubt, it is
"patently altocgether outsids the ambit of the domestic jurisdiction.
"Still less should the appeal decision be ignored in such
"eircumstances. If, for instance, the Trotling Conference had
"obrought an action in a Magistrates’ Court to recover the costs
"awarded against the appellsnt by tnhe appeal judges, and the
"appellant had raised a reasonably arguabie claim of invalidity,
"the Magistrate would have had a discretion to adjourn the

"action to give the appellant an opportunity of applying for

“relief in the Supreme Court. It is the function of ihat court,
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"as the court of general jurisdiction in Wew Zealand, fo review

. "the decisions and proceedings of ftribunals of limited jurisdictien
"on the available grounds. Unless and wntil the Svpreme Court
"jurisdiction is exercisad, in whatever form of proceeding may be

"found convenient, 1 thirk that & decision prima facie within the

"domestic or administrative jurisdiction should be treated as valid.®

Now the High Court and District Court as referred to by Professor Taggart
were formerly the Supreme Court and Magistrates' Court of New Zealand
mentioned in the passage from Cooke J.

It is clear to me that the scope for collateral challenge of an
adninistrative Gecision based on the ground of invalidity is very limited.
In a criminal prosecution or civil action this must be limited to cases

.where the invalidity is patent on the face of the decision and where it
is very clear that the discretionary remec¢’ss available under judicisl
;eview would almost invariably issue as of course if judicial review
proceedings were taken instead of s collateral challenge. In the passages
jusi quoted from Cooke J and Professor Taggart, they refer to a coilateral
challenge in proceedings before a Magistrates' fourt where the Magistrate
has a discretion to adjourn the action If there is a reasonably arguable
claim of invalidity so that the claim could be determined in judficial
review proceedings before the Supreme Couri. T am of the view thst the
same should alsc apply to proceedings befere the Supreme Court where those
aprcceedings sre not by way of judicial review but 2 collateral challenge
has been made to an administrative decision based on the exercise of a
‘discretion, and there is a reasonably arguable claim and the invalidity
atleged is not patent on the face of a decision. The Supreme Court has a
discretion to adjourn the céée provided it is not functus officio in order

for the claim to be properly determined in judicial review proceedings.
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One good reason for this is that in a collateral challenge, the Court is
almost bound to go on the facts proved in relation te &n administrative
“decision without any discretion to exercise whether the relief sought
should be granted or refused. In judicial review, the remedies are of
course discretionary and the Court, in the exercise of its discretion,
may still refuse the remedy sought. Tt will therefore be a denial of the
opportunity te raise the "discretionary asrgument” to the party who is
oppesing the relief sought, if there is 3 reasonably arguable cleim of
invalidity and the case is not adjourned so that the claim is determined
in appreopriate judicial review proceedings.

In this case, the defendant has not sought judicial review of the
exercise by the Comptroller of Customs of his discretion under section 245

(b) of the Customs Act. What the defendant has done by challenging the

“exercise of that discretion, and any decision that follow from 1t, on the

z

ground of unreasonableness in the Wednesbury sense, is tantamount to
lauching @ collatersl challenge. But there are ressonably srguable claimsg
for and against the alleged iavalidity of what the Comptroller of Customs
¢id. And ihere is alsc nmo invalidity which 1is patent on the face of any
decision made by the Comptroller of Customs, in terms of the passages
already quoted from Cooke J and Professor Taggart. So the collateral
challenge by the defendant in this case is not sppropriate.

It is true that section 255(5) of the Customs Act allows the
defendant to file a statement of defence with an accompanying affidavit
verifying his interest in the goods if he oppeses condemnation oroceedings.
But I do not think that section 255(5) precludes the necessity for jud;cial
review proceedings in an appropriate case like this one.

It is not necessary to deal with the other legal submissions made by

tcounsel for the informant and the defendart now, as this is enly an interim

decision.
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I have therefore come to the view that I should exercise my
vdiscretion in favour of adjournihg this case so that the deferdant could
file #n appropriate application for judicial review. This case is adjourned
to 20 September 1993 for the defendant te file thai applicetion. Llezve

is reserved to the informant to apply for costs.

.............................

CHIET JUSTICE




