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Counsel: R. Drake for appliean: 
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Hearing: 16 ~ovember 1993 

Judgment: ~ October 1994 

JUDGMENT OF SAPOLU 1 C.T 

This case raises for the first time the availabili t~-· or 

judicial review in relation to the forfeiture and seizure of ~oods 

under the relevant provisions of the Customs Act 1977. The present 

judicial review proceedings have arisen out of still incomplete 

condemnation proceedings under that Act by reason of the suggestion 

from counsel that some of the arguments raised for the applic;nt in 

the cor~demnat ion proceedings. should be proper'l~- deal t t·:i th in 

separate judicial review procee~ings. The llov-elty of the issues 

involved has contributed to the difficulties in dealing ~i:~ this 

ca.se. 

/ 
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Section 2-15 of the Customs .-\ct 1977 in so far as it is 

relevant to these proceedings provides 

"el ::.e~·:~;'-===-·F- ne~-'~_8r~6 -l~<~-- ~:'.:~ ClJs~cm~. ·\c-;- 7:'-' l~:~ f\=:~-'fei t~(~. 

···!:e ;~·,·:lo\·.-i!·lS· ::c.>~.Ids sh.sll :)e CC:l"f:::-i-:-~d ;:n ~.h2 c::) .... ·e~.~rl:::2nt 

.. (8 ) 

" :b) 

cr aircraft after arrival ln any port from any 
·:~·~:)i..lrltr~;- !)ut.~j_cie h!esteY'n Samoa. T"lot 1H7irl.~~ £!C'H.-~ds 

sne~ified or referred to in the i~ward report, ana 
~at being ~aggage belonging to the crew or passen-
gers, and nnt being accounted for to the satisfac
tion e:f the Comptroller"; 

-Sections 2~6 to 248 of the Act then provide for other things liable 

to forfeiture; and sectian 2~9 provides that forfeiture of ~oods 

relates back to the date of the act or event from which the forfei-

ttlre accrtled. 

Section 250 of the Act which deals with the seizure of for~ 

feited goods then provides in so far as it is relevant as 

folloHs ; 

"250 - Seizure of foifeited goods - (1) Any e:fficer of 
"Customs or member of the Police ma:- seize any forfeited 
"gnods or any goods ~hich he has reasonable and probable 
"causE- fer suspecti!"":.~ tr! bf' foref.-?iTec". 

Section 251 then pro~~·id~s ~r1at ·~r:.~ g"c·()ds fOt~nd ;;.,,-i-:::.ir: th~ ~prri-

torial limits ~f ~estern Samoa may be seize6 a~ forfe:7ed. 



· 318 

--, 
- .J-

Section 252 deals ~ith the rescue of forfeited ~oods. ano sertion 

253 provides for the ~iving of a notice of seizure. 

1 :r~ ;:! ....... ~'Y) ~ 
'.' .... '..-'. - ... ' --.' ,~ '-

-' .. 

i:hether condemnation has all~eady tal\er: 

_ 1 

:~·,:-:.se 

or not. Before proceeding further. i ~ l~. -:-. t:.H:O ric-::e-c that the 

ar)plica.tie:n f;)1'"' 

remea~ :5 being sought. 

t his a [: I) 1 i c: a - t i (j n ~ i t 1 :3 for the C 0 U r t ~ l [1 the e :.~ ere 1 s e r: fit s 

discretion, to grant the appropriate judicial remedy, if any such 

remedy ought to be granted. 

~ow coun~el for the applicant in her argument submitted that 

the last '..'ords. of the ~ f' '+ .l. or 4 e1 ,.ure pro,:ision in ... ' 8ec .. 10n 245 (b) 1 

namelJ- the \·:orcls, "and not bein.~ accourit~d fOl-' t.o t.he satis·fa-ct.ion 

in accordance ,.-ith -::he pl'inr:Lpl~:;. of na-::ural jus:!,i'- 11; the 
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goods imported by the applicant h-ere not :~ccounted. fe.!' to bis 

satisfaction. The reason for this, according to counsel for the 

:?ppl iC2nt. 1.3 tbat, there ~ere relevant 

ca"use fCiI' suspect in.~ the .goods irripol"'ted the ,3.,ppl ican t t.o oe 

forfeited. So essentially the t~o grounds on which the challenge 

in th i s case is fCt!11ded are t.hose (:f rea.son."a 1)1 erles s anl1 ~oreach 0 f 

na t II r a 1 jus t. ice, Counsel for applicant's argument on t.he 

ground of reasonableness ~as based on the ~ell kno~n judgment of 

Lord Greene :1R In Associated Provincial Picture Houses Ltd v 

Wednesbury Corporation [1948]- 1 K.B. 223. I will deal as a matter 

of la~, with the two grounds on which the application for judicial 

reviet.; is founded shortly. Counsel for the respondent in his 

argument submitted_ that on both forfeiture and seizure, the Customs 

authorities did act reasonably; alternatively. the onus of proof is 

on the applicant to show that the Customs authorities acted unrea-

respondent also made the altE:rnati'.-e submission thaT. the f'nfeitllre 

and SeiZl..lre pro\" i s i orl~· :-:: \(~t 
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therefore there is no room for implying the principles ~f natllral 

justice and the requirement for a hearin~ under those pro\-isinns. 

;-=; ~-. ~--

In. .' ~l ~ f i ~ ] (1 r ~:i L.l 

sonableness as a ground for -': .. ~ id. th& t 

reasonableness in the Wedneshury sense has been applied h~ ~drninis-

trative la~yers to many different situations ro mean man~ different 

result~ ther-p h8.S som;:> 

phrased. BOh'ever, the test for reasonableness h'hi c h no"- finds 

dominance in New Zealand is that stated by Cooke P in Webster v 

Auckland Harbour Board (1987J 2 NZLR 129, 13] (CA) ~here His Honour 

"I accept that the Court "as bound to act reasonabl y 
"and do not think tha t anything s igr.:i fi cant. is ga ined 
"in this (':r nther adruinistrati\··e lah" ca .. ses t): .. - .?.d.dj.rlg: 
" t in the t\'ednesbur;:: ser,s,::;'. An unreasonablD decisio~ 
,. in the c, r c1 ina r ~- sen 5 -e i s c: r! E:- r) u t s i (1 e t. b ~ 1 5 !'n i t~. c- :
reason. Or, in otter ~ords, one that no reasonabl~ 

"bodr ;could reach., .. Changes Ln emphasis m3:,- b"
"called for from time to time b;:: changing tr-enrh or b;:: 

rr.~' cpinion stead~ an~ unvarnish~~ 
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"ordinary sense just mentioned is all that is needed 
"in principle, As td"th many other principles cd L:n:, 
"the rea] difficulties arise ,·:hen particular set~. of 
"facts have to be scrutinised. These difficulties have 

.Judicia.l Revie~'" of Administrative Action 

Prohlems and Prospects edited o~ Professor Tag;art 

pub~ication Cooke P 

"La",.t, a submis~.ion on ,-"hic11 I ,·;:auld lay some stress. 
·'.J1lSt as I ll:~'."e gone to the lerlgth of s1..1.ggesting that 

in 

.. fa:i r means fai r, so I ask you to enterta i n the <;:.eri ous 
"poss i bi 1 i t.~~ t hat reasonable mearlS rea.sona 1)1 e. The 
"definition in the Concise Oxford Dictionary, reflecting 
·j.? ... s it ShOllld. ordinar"y' edt~cat.ed usa.~e: is (t~:i tr~in the 
"'Jimits of reason'. h"hat is outside those limits i!='. 
"unreasonable; l.:hat is inside them is reasonable". 

the 

I respectful I;," adopt the s ta tement of pr inc i pIe by Cooke P in 

Webster's case as the test for what is a reasonable or unreasonable 

decision or exercise of discretion. This seems t..-·· be another 

significant change in the rapidly developing field of 

administrative la~. 

t.(~ the point at~Ct:t ~.be Ctls:,oms authori -:'ies not takirt.g into 

account rele~ant fac~ors in the exercise of their discretion under 

the forfeit.ure .?.nd sei2l~r~ pro'visicns l~:f t.ne ·\ct. := t·:i~l cl~&l \--·it.h 

321 
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facts of this case, as counsel for the applicant has argued thp 

t.e l~ i n~. 

1 n t.!) .?.CC()\.1n t 

,.-..C' 
\.} ... an 

: i. 

:: r r e.1 e -0;: d r~ T 1. c. an 

InsrRnc~ r~e Jud~men~ nf ~ason J in Minister for Aboriginal Affairs 

v Peko Wollsend Ltd (1986) 162 CLR 24 and Th2~t nf Cooke ~:.n Net" 

Zealand Fishing Industry Association v Minister of Agriculture and 

Fisheries [19881 1 NZLR 544. 

That ~rings me to the question (d natu1'al .just ice. It must be 

pointed out that at the present stat~ of administrative law, the 

terms !~atural justice' and !fairness' have been used inter-' 

changeabl;: b;.7" the Court.s" so that the tt·;o are r~o!o.~ treated as 

synonymous. In the l-'el1 kno.,;-n dictum by Lord :lorris j_n the 

judgment of the Privy Council on an appeal from ~eh- Zealand in 

Furnell v Whangarei High Schools Board [197j] 2 NZLR 705, 708 ~t is 

stated 

"It has ~,ften t)een pointed C:cJt that the CClncept:ons 
"t· ... hi.cr: are indiC'.a:ec l ... -her: nat1..1r.:::J ~~ustiC';:- is jr:~.~ok~d 

0r ~ef~r~ed to are ~ot ~0~p~lSeG within and 8!e not 
LO be ~o~fine~ within ce~~ai~ hard and fas~ 8no ri~lci 
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"rules (see the speeches in Wiseman v Bornerman [19711 
"A.C. 297; [196913 All E.R. 275). :-Jatural justice is 
"but fairness ~'Tit large and juridically. It has 
"been described as tfair play' in action'. \'or is it .~ 
"lecn-en to be associa'ted onl~v ,,-ith judicial 0:,' q1.l2.S1-
tl j uSlic'i3.1 r"<:~C.3.sions. E>.Jt. as ~':::tS I)rinte(l nut r):.-- Tu(~ker L.T 
"j;: Russell v DukE" of Norfolk r194::l1 1 All F..R. 109, 11R . 

. , ,,~. i r~:;.!rr~~, -:-.~1 r;c~,:.. '.""': f ~;:-: ,~' h p~~ rt. i C't~ 1. 2. y' Co \ 1 1..., .: .;:;. .-, -
-' '-, ~ . ,.' '- '- . 

,. ;H.~~ r. ~_ ~ 1'" : ~ n d P T '"' ~-: n~. j, d F- r- :3.. t j c: n ... 

In thg High Court 0 7 AustraJi2. ln Salemi v Mackellar (1977) 

137 CLR 39f) Gibbs .J ,;0.2.'.-3 

.. S 0 m e j t! d g men t s S t~ g g est t r1 8. t the ("1 u t~:'" t. c,: :.:i C t I'::;, 1 t' 2. ;.- a r i s e s 
"from a pY"inciple separa-te from, althotl.g:h ar.alogcu.s tC r 

"the pr inc ipl es of nat;.lral .j us t ice (see de Smi th : .Judie ial 
"He"de,,' of ,.l,.dministrative _~ction, 3rd ed., (19-;-~~ l pp 208-209) 
"but I i,:ould prefer to regard the duty to act f2.irly as 
" s 1. m pI ;;.- flo h- i n g fro m the d u t;.- too b s e r vet he p r 'i r, C' i pIe s 0 f 
" n 8. t II r~ a 1 j t! S tic e . t ~\l a t l~ r a 1 .j tl S tic e i s b II t fa i :-n e S .3 t·; r i t 1 a r g e 
,. land juridically, It, has been described as fair play in 
"'action' (Furnell v Whan,~arei High Schools Boa~d)", 

In Dagnayasi v Minister of Immigration [1980J 2 NZLR 130, 14] 

Cooke ,J says 

"Perhaps it is as t,'ell to repeat some points that by 
~1980 have become fairly elementary. The requirements 
"of natural justice vary with the powe~ which is exer
"cised and the circumstances. In their broadest sense 
"they are not limi ted to occasions t·Jhich mi.ght be 
"labelled judicial or quasi-judicial. Their applica
"bilit:-- and extent depend either on t.:hat is to be 
"inferred or presumed- in interpretin.;; the particular 
" . .;ct (as is St',l!.§!:ested by the ~peE'ch of Lord Hai Isham LC 
"':n Pearlberg v Varty f1972J 2 All E.IL 6, 11) or or; 
"judicial supplementation of the Act when this is neces
"sar;:: to achie\''''' jus7ice ,,- thout :ru!=.-:ra-::-,ing thF- arp,~
o'r-ent ptlr-pOSE- 0f the legis .'3.~ic)n {~~ .. s :-"'or-d Reid_ 'jut· .. lr1 

323 
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"Wiseman v Bornerman [1971J A.C. 297, 308; [196913 All 
"E.R. 27.5, 277). In order to stress that there are ~ome 
"1 egall y en forceable elementary standards not confi nerl 
"to the exercise of pOh'prs like ~hose of Courts but that 

324 

" the :,- don ° t. n to" C e s S Ct r i l ~ C 2. 11 f 0 :::' ~o, pro c e d u rea taIl ('los e 
•• j ;'; r'(~1;r:t Iil'nt'pdur·p. 1 !'l~.·· '~1!z1 i~:h ':'-;_-'urt:~ :-1&\"F:- :_~n6pd. :c:r 

-- ; c 

"\ ••• ("1" -.,.-.• 
• ,. =-"c." 

.... - " 

'~:-!_rl'~~r (-'t.} ;·-:nd. Salr!~~-;r~ I..T ~_r. R~ 1I h [196712 Q.B. 617; 
[1967] J AU E. R,. 226, r~ Let" be:':";, prc;mote':'c b~\- LC1~'C 

·· .. ~;~rlrlirlg '·rR irl ,r-1 1t~z:~:lJf:"Y-' c)f ·~:~_~.~S. ;;:,-,u{;rt .3.S R "v· Secre·tar~:" 

of State for the Home Department, ex parte Mughal r 1974 1 
Q.B. 313, :12:i; [19731 3 All E.R. 796, 803. 
;·(;U:~· j\.ls-::-~ficC1-:-i'~;L (!f .it. i~: 1";) lJ~ -=Utlrlc~. i:-~ th-= ,jud_.g:m~nt 

:·f L.?t,:!-rd'l L.T j.:l ~l<l.:"~weJ 1 .... F nepartrn_pr~t ()f _:r::~a,c1R ~rtd )"Yl(lustry 
[197:1J Q.B. f123: ;;:19; [1974J 2.;11 E.R. 122, 131 .. _~J.':;' an 
'nst.;-i .. flC'P (If idf-'t1i"::T'j:~'2.1·i.url ~'f :3:~'LPSS :~ .. rid 1l8.~1.l~·:--..1 .51.~.stice 

.. ~-~~ tt1t? r!igLps';- l~~:pl :~~r ~~ut-,hori-::~.- ir! Er~g2.artd, it i·-:. e!'totlgh 
.C ad.c. 111e ~·\:bole (:f' ~h~= ~~I)eec'h c.;f I..o:r-d. ~'-il1:)e1"-'fo=-"-='e l~l 

'WiSRman v Bornerman . 
. ~.he fielcl of ad.mir~istl"''::tti\·-e !ieC~isiorls of t f.?..i:'ness ~ ~~:) 

"Yi<=tTl1ra.] jl1s'~,ice' as ?:. ma.tter of ::erminolog:~-~ on.:::- JTI.3.;.- refer 
, '() t: he SI)t?f~c'lt of L.nr."d DiI)l(:c~~: irl Blls}lell v Secret.ary· of 
Sl.ar,e for thR Environment [19801 2 All E.n. 608, 612-613. 
~(jr >~et,; Zea.lc1.rld. the- rHclst 2 ... utllOT"2.t:3ti~.:e (lec;i~,ic·r: i~ t!1a't 
('~f t!~~~ Pri'\.c~- CU\ln('.;.J. lY1 Furnell 'V WhangarF!1 fIigh Schc)ols 

"Board fJ97~1 A.C. G60; [197~] 2 N7:LR 705, ,:ith Lh2 h'ell
"}\:r~cn,:·rl stat(~nlf~rlts i~'l tl1t .... majori t~.- Juclgment ..... tha:' flRtural 
"justice is but fainlt'ss I,Tit large 2nd juridically, fair 
"play in act ion. T!:i~, Cour-:: has constarltly follo',-ed that 
":-l.pproach.... ,-\nd h'hile -::he!'e .. 'as 3. striking di'vision of 
"opinion as to the result in thp ca.::;;e next to be cited, the 
'High Court of Australi~ has been, I think, at one - or almost 
"S:: - in adapting tL,., s;:!.m:,~ h2~sic 2~:rproach in Salemi v 
'Hinlst;er of Immigration and Ethnic Affairs (No.2) (1977) 
'14 ALR 1 and R v Minister for Immigration and Ethnic 
·Affairs. ex parte Ratu (1977) 14 ALR 317". 

J. S c 1 en. r fro IT. :. he C' a s eo 1 a '\ .. : t bat nRtura: , -,-' 
,JUS \ l.ce is 

terms used 

intE:rcLangeabl:--; it i ,:. a l;:;- ~!')h' ,"l,-;,;-' frr.r:: Furnell v \'ihangarei High 
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v Duke of Norfolk that the requirements of natural just ice or 

fairness depend on the circumstances of each case including the 

subject matter under consideration. These circumstances ~il] also 

KiGa " r-1inistpT for Immigrafj on and 

Et.hnic Affairs (1985) 159 CLR 550,585 per "J::u:on.T. 

the dut;:: to obserye the, princ'iples of natura} jUS,}C'':-' or t:, act 

fairly does not mean in eyery case that a formal hearin~ has to be 

gj "'en t,o a person ,,-nose ir,terests ba''-E- be,en :=:ffectec b~' a dec} 510n 

or exercise of discretion by a public authority. '[he .3.d:nin.i~.tl·a-

tion of Government Kill be impossible if that were to be thp case. 

E'.-erything depends on the circumstances of each case. In the 

circumstances of some cases a formal hearing may be required by the 

duty to act fairly; in other cases no formal hearing is necessary 

and the requirement to act fairly will be satisfied jf the person 

affected by a decision or exercise of discret ionary po'''er is 

confronted with the case against him and he be giYen the oppor-

tunity to simply reply orally or in t·:ri t ing. ;\c: I have said the 

requirement~ of natural justice or fairness all depends on the 

circumstances of ,each case. So the question in this case is, if 

the Customs authorities Here under a duty to act fairly under the 

forfeiture and seizure provisions of sections 245(b} and 250(1) of 

the Customs Act ",-hat were the requi remen-::~ of t,ha t dut;: j n the 

particular circumstances of this case. That is a question I will 

have to deal with later in this judgment. In the mea~timp J will 
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con ti nile t ': dea 1 h-i th the lega 1 issues 1'a i sen b~- couns1'" 1 . 

The next Issue is ~hether the forfeiture and seizure provi-

:r n Brett i n.L;ham-

the High Court of Australia saId 

.. The oppclrtu.n i ty' t 0 p~l t f c~ 1"'1:-;";=:' L--d hi '=, \' 1 e~·-~s .::t:ld. the 
"suPPcjrting material irl the form :~.:·f ~--t petitio'fl !·:(;ul!~. 
to see m t. 0 me i It t. his ~:~.:p e c: f s tat l..l t 0 1'" y' ~, c h e [n e t- ~.) 
"s3t,isf:.~ the common la~,: reqtlirementE-. of l1atural 

.- T 
~. .; 

".5u . .stic~e. Bllt irl .?.n;.- case s.:5 is 2 .. clear irldication 
"b~' t.he legisJ_ature of the nature of t.he opportuni,y 
"h"hich it \,;ill afford the aggrie,-ed persons to make 
"knotm their viet,-s and the material upon and b~- Hhich 
"they seek to support them. The case is not or.e in 
"t..'hich the legislature is silent as to the right to be 
"hea rd, so tha t the common lah" can fill t he YO iei. The 
"legi sla ture has addressed i tseJ f to the ve1';:.' ques,i on 
"and it is not for the Court to amend the statute by 
"engrafting upon it some pro',-ision t-11ich the Court might 
"think more consonant \,i th a complete opport.uni ty for an 
"aggrieved person t.o present his viet-'S and t.o support 
"them by eviden tiary material". 

Ln 

In Whangarei High Schools Board v Furnell [1971J NZLR 791 which 

dealt with disciplinary proceedings under the Education Act 

1964 (NZ) and subordinate regulations, Wild CJ with the concurrence 

of the other members of the New Zealand Court of Appeal said 

"Khen i L is borne ir~ mind that. the regulat.ions h-ere 
"brought into existence on the recommendat.ion of 
"represen ta ti .... es of the teachers and of thE" Sch 00] 

"Board I thirik it is clear from both their history 
"and their cont.en: tha: they pro¥icie a codp of discip
"linary procedure t.;hich is complete and e7-:hausti\-e. 
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"That must be regarded as a strong indication that 
"the regulations leave no room for any rule of natural 
"justice to be implied". 

It l5 to be ~cted that it IS this case ~hich ~e~t up from the 

?\eh~ Zea:ar~d Ccurt. of :\PI)eaL to the Pri"";,·}7 Counc:il ·?.s Furne-ll \7 

Whangarei High Schools Board. These cases, just men~icned, may be 

tre~ted as authority for the 'code approach'. This approach means 

that ~here ~he legislature has set out in the relevant legislation 

elaborate and detailed procedures for dealing ~ith the aspects of 

a particular matter, then -she duty to observe the pri.neiples of 

natural justice or to act fairly is not to be implied. In both 

Brettingham-Moore and Furnell's case, the procedures set out in the 

relevant pro'l.-isions to deal t..-ith the matter at hand t,ere quite 

elabora te and detai led; 1::: Furnell' s case they t,ere described as 

'complete and exhaustive'. In my view the same cannot be said of. 

the forfeiture and the seizure provisions of the Customs Act. They 

do not contain elaborate and detailed provisions as to the 

procedures for the exercise of any discretion or the making of any 

decision or dealing t .. ith any grievance. They therefore do not 

constitute a code which excludes the application of natural justice 

or fairness. I should also point out that the code approach was 

applied by Jeffries J in Bourke v State Services Commission [1978J 

1 NZLR 633 but see t..-hat t.:as said on that case, and the code 

approach, by Cooke J in Fraser v State Services Commission [1984J 

1 NZLR 116 (C.A.). 

327 
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I have also examined the decision of the Ful] Court of the 

Federal Court of Australia in Australian Federal Police v Craven 

( J 9 R 9) 2 a F C H 5 4 7 r eli e c; 0 n b~, - C 01lr: S P 1 fer t 11 .:. res p (-, n den"7, a 11 d i t 

cas e., h- h. i C 11 ~.: as del i v' e r ~ c by F 0 S t e yo ...T 1 d ~~) e :=a. r e c. () g n i set 11 a t the 

~.dminist;'ati':e Decisions (.Judicial Revjeh-) \ct 19 7 7 ((tIt). It 

appears to me that the word feode' as used in Craven's case was not 

intended to mean the fcode approach' as applied in other cases, but 

something different. 

I must also say that in considering the fcode approach' I have 

.not overlooked the fundamental rights provisions of the 

Constitution. But as the Constitution was not adverted to in this 

case, I say no more about it in this case. I will also from this 

point onwards in this judgment use the term (fa i rness' tvi thout 

continuing to repeat its synonym, (natural justice'. 

That brings me back to the forfei ture pro,-lsion in section 

245(b) and the seizure provision in section 250(1) of the Customs 

Act, and whether the exercise of discretion under those provisions 

as alleged by counsel for the applican7 can be 5ubjec7 ~o judicial 
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review. Dealing first with section 2-15(b),I am of the view that 

the h'ords in that section "and not being accounted for to the 

satisfaction of the Comptroller" does involve the exercise of a 

discretion by the Comptroller nf Customs. It IS tor him in the 

exercise of that discretion to decide whether the ~oods in question 

have been accounted for to his satisfactj,on. Such exer',~ise of 

discretion determines for the purpose of section 245(b) whether the 

goods in question are forfeited or not. In Australia there se~ms 

to be a confljct of judicial opinions whether forfeiture under the 

Cus toms Act 1901. (Cth) can be the sub.j ect of .judie ial rev iet.; 

proceedings. This appears from the cases cited b~ counsel for the 

respondent. 

In Pearce v Burton (1986) 8 FCR 408, Fox and Spender JJ in the 

Federal Court were of the opinion that the question of forfeiture 

of goods under the Customs Act 1901 could not be the subject of 

judicial review proceedings under the Administrative Decision 

(Judicial Review) Act 1977. That opinion was accepted and endorsed 

by Jackson j in O'Neil v Wrotten (1986) 11 FCR 404. The same 

opinion seems to have been accepted in the judgment of 

O'Loughlin J in Whim Creek Consolidated v Colgan (1991) 31 FCR 469. 
i 

476-477 ~i th which the other members of the Court in that case 

concurred. The contran1 "'iet, that the question of "forfeiture under 

the Customs Act 1901' can be the subject of judicial review pro-

ceedings ~as expressed b~' Pincus J in Turner v Owen (1990) 26 FeR 
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366. In Brunetto v Collector of Customs (1984) 4 FCR 92 t~p Court 

did not consider it necessa~y on the circumstances of that rase to 

decide the point. 

C II S tom ~> A. c' t. 1901 (Cthl there i;:: DC; 

on the happening of certain e-,-ents provided in sect ion 229 - ,'-1 thout 

the necessity to exercise a discretion. See thA judgment of 

O'Loughlin J In Whim Creek Consolidated v Colgan. The same may be 

said of t.he forfeiture pro'.-isions of .paragraphs (:=:), ("j-(f) of 

sect i on. 245 0 four OKn Cus toms A.ct ~.;hich do not con ta in any 

discretionary element but simply events Khich, if they do occur, 

constitute a forfeiture. That is not so Kith section 245(bl which 

does confer a discretion to be exercised by the Comptroller of 

Customs. In my view the exercise of that discretion can be the 

subject of judicial reviel,' proceedings and the requi rements of 

reasonableness and fairness apply. 

Coming nOK to the seizure prOVl~lon of section 250r]) Khich 

empowers any officer of Customs or member nf the PolicA to seize 

any forfeited goods or any ~oods hp has reasoDabl a nr probablp 
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cause for suspecting to be forfeited, there is no question about 

the element of discretion invol,·-ed in that pro .... isions. The 

exercise of that discretion can be the subject of judicial revie~ 

in ~his judgment are aut~orities for that propositl0~. T t If: l! S t , 

ho~ever. be noted that if judicial revie~ succeeds in ~espect of 

t 11 e e:: e r C' i s e 0 f dis c ret ion un d e r 5 e c t ion 2 ·Fi ( b ), the nth a t h' j J 1 

nee e S 5 a r i 1 y res 0 1 ': e the iss tl e 1 n r e 1 a t i (; n tot. h 1': e:-: ere 1 s e :) f 

discretion urlder section 250 {1} a= the ~~:oods \·.'1 J.] not then be 

forfeited. goods. 

There is another matter I should refer to as it has some 

hearing on the application for judicial review. Counsel for the 

applicant also submitted that the ~oods in this case have already 

beer: condemned. If that is correct, it raises the difficult 

question ~ ... hether it is now too late or inappropriate for the 

applicant to seek judicial review of the forfeiture and seizure of 

the goods on this point see the judgment of Foster J in 

Australian Federal Police v Craven (1989) 20 FCR 547. I a.ccept 

what counsel for the respondent has submitted that no condemnation 

of the goods has taken place. I say that because in the 

circumstances of what happened in this case, there was substantial" 

compliance with the provisions of section 254 within the one month 

prescribed time limit; and condemnation proceedings have yet to be 
or 

concluded. I say nothing abou~ the a .... ailability/other~ise of R 



-17-

common lal" action in detinue or conversion against an unlah'ful 

seizure under the provisions of the Customs Act as the matter ~as 

not to~ched upon or raised bef~re this Court. 

questions in this casE'. These are, did the Comptro] 1Ar nf Cll!:;'Toms 

act fairly under the forfeiture provision of section 245(b) 2.nd did 

he exercise his discretion reasonably under t.hat pro",'ision; and 

secondly did the Customs 2.uthorities act fairly and reasonably 

under the seizure provision of section 250(11, and did ~he~ have 

reasonable and probable cause for suspecting the ~oods they seized 

as forfeited goods. 

t\Ot" the applicant operates a business in Apia for .general 

merchandise. He used to have bus iness deal ings lid th a Korean. 

businessman in Pago Pago, American Samoa, who trades under the name 

of to & 0 Enterprises'. According to the applicant, 0 & 0 Enter

prises contacted him in January 1993 and requested his assistance 

for the sale of siemin noodles. The applicant refused but 

o & 0 Enterprises still sent over to Apia a container of those 

. siemin noodles. The applicant did not pack the container in 

American Samoa, or was present when the container was packed. This 

container of siemin noodles together l,i th containers of empty 

Vailima beer bottles destined for the ~estern Samoa Breweries Ltd 

at Vaitele ~ere shipped from the port of Pago Pago by Pol~nesia 
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Shipping Services on the ship Kyo~a Violet ~hich left Pago Pago on 

18 January 1993 destined for the port of Apia. Polynesia Shipping 

Services is the shipping a§:I;ent in American Samoa for the Kyo,,'a 

S hip pin.£; (' n ;: h i C' h :' u n s t 11 e s hip E yo;:.~ ViII e t. 

The sl1i:p I~yo\ .. ~3 '·:inlet. arri Y"ed in the port of .~ ... nia on 

19 January and I.-as subject to the usual clearance by the Customs 

authorities. According to the evidence by the Customs authorities, 

the practice with ~oods imported into ~estern Samoa on a ship is 

before such ship arrives in the port of Apia, a manifest 

sent to Customs by the local agent for the ship setting out the 

cargo on board the ship and the names of the respective importers. 

That manifest is called the cargo manifest. So before a ship 

arrives, Customs already has in its possession the cargo manifest 

for the cargo carried on board that ship; and when the ship arrives 

in port the Customs authori ties would use the cargo mani fest 

already sent to them by the ship's local agent to check the cargo. 

This is to ensure that customs duty is paid on all imported 

dutiable goods. In this case, Morris Hedstrom Ltd, the local agent 

for Kyowa Shipping Co. , sent a cargo manifest to Customs before the 

arrival of the ship Kyowa Violet on 19 January setting out the 

cargo carried on board that ship and the names of the importers. 

When the Kyowa Violet arrived in Apia and its cargo was checked by 

the Customs authorities against the cargo manifest sent to them by 

Morris Hedstrom Ltd, it was discovered ~hat the containers for ~he 

.0 
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Western Samoa Breweries Ltd and the applicant carried .in the ships 

cargo were not accounted for in the cargo manifest. So thp Customs 

authorities decided to retain those containers and not to ~elease-

them. There is then some confl iet in tho'" e',·7c.::nc c as to h'hat 

:Jor::'i~. Hedstl'om Ltd, the ship's local 3S>"nt, ftc-nded hi;;~q~in!1:1e 

leaf manifes~ during the clearance o~ the Shl~. 

B I' e ;.: e I' i e s Ltd but the I' e ;,' a s n 0 rLanifes-:- tim f (', r 

applicant's single container. 

emplo;:ee h'as that he ga\'e th'O mani fests, one fe,,' h·e8.tern Samoa 

Bre~eries four containers and one for the applicant's single 

oontainer, to the Customs senior e~amining officer. .:, report on 

these unaccounted for cc-.ntainers ;:as then sub:ni tted b:,' the Customs 

officials ~ho conducted the clearance to the Comp~roller of 

Customs. The Comptroller of Customs then decided to order an 

investigation into these containers and a different Customs officer 

instructed to carry out the .\s are not 

concerned in this case with the containers'consigned to the Western 

Samoa Breweries Ltd, I will now continue the narrative only in so 

-
far as it relates to the container consigned to the applicant. 

On or about 22 January. the Customs officer assi~ned to the 

investigation went to see the shipping manager for ~orris Hedstrom 

-.. - ........ ~....,...----.-.-.------.-... ---- ... --•...... -'.-'.' ------- .. _------
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Ltd about the unaccounted for container consigned to the applicant, 

and he was given by the shipping manager two manifests. The first 

manifest which is dated 20 January 1993 is a sin2le leaf manifest 

(with a copy of the same attached to it) and it shows container~ of 

good~: consi.gnec from S1IY3 to .. .'..pj a and then contair.er;:. of goods 

(~onsi .. e;ned fr'om Pa.go Pa.go to :\pi.:! .. To p.3,i.1Se here f(:r the I110!nerlt, it 

appears to me that the cargo manifest sent by ~orris Hedstrom, Ltd 

to Customs before the arrival in Apia of the ship ~yo~a Violet on 

19 January shows only containers of goods consigned from Ngoya, 

Hong Kong and Kobe for Apia; but no containers from Suva nr. 

Pago Pago for Apia. Now this first manifest also shows a container 

of fish meal consigned from Pago Pago for the applioant in Apia. 

The second manifest which is dated 18 January 1~93 and given 

by the shippin.g manager of ~1orris Hedstrom Ltd to the Customs 

investigating officer, was described by the shipping manager of 

Morris Hedstrom as the amended or corrected manif~st, that is, it 

is an amendment or correction of the first manifest. This second 

manifest shows the shipper as 0 & 0 Enterprises in Pago Pago, 

American Samoa, and the consignee as the applicant in Apia, 

Western Samoa. The description of the goods given in this se~ond 

manifest is general merchandise as opposed to the description given 

in the first manifest as fish meal. According to the Customs 

investigating officer, he did not believe that th~ second manifest 

~as an amended or corrected version of the first manif~st because 

,":;t; ~-. '.~~, 

.s ~':~'; 

I 
/ 
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attached tn them copi es of the re 1':'''.-3)1 t b il] of lading but no copy 

-:..; "\ 1- , Co' 
• ;_' _ .L _ ,_", ... .1. I, .' 

The fi~st ~anif~st is dated 

20 .Januar~- 1993 and the second rr:2:.r~ifest ; .. -bi(·}~: 1.:=· sai6 --'c· be an 

amended or corrected a manifest dated 20 January 1993. an 

22 January the Customs investigation officer submitted a report on 

his investigation to the Comptroller of Customs. 

As a result of that report the Comptroller of Customs, who has 

worked in the Customs Department for 31 years, decided to retain 

the goods. He al~o says that the three or four different documents 

relating to the applicant's container which were placed before him 

did not reconcile and that made him suspicious that something wrong 

was going on in relation to the applicant's container. His 

suspicion lvas increased when after hi-; decision to retain the 

applicant's container, that container was returned to the Customs 

area by Customs officers on duty at the Customs check point where 

it t"as 0iscovered on a ~lorris Hedstrom trucl~ about to pass through 

the gate. According to the evidence by ~orris Hedstrom Ltd on this 
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point, a member of th~ir staff must have made an inadvertent typing 

error h"hen preparing the customs deli "very· note for the Western 

Samoa Bret,'eries four containers by including the number of the 

one of Kestern Samoa Bre~eries containers. \ - -........ :=. .~ r,:o-sult 

Morris HedstroD truck that ~ent do~n to uplift the fcur containers 

for ~estern Samoa Breweries picked up three of the ~estern Samoa 

Bre.:er j es fo1.1:-" can :.a iner~. and the appl i can t 's cant ainer 1 eaving 

behind e.t trle Cl!stoms area one of the h7estern Samoa Bre\.~eries 

container. The Customs officer at the check point discovered the 

applicant's container on the Morris Hedstrom truck as it was on its 

way out and returned it back to the Customs area. 

It appears that the Comptroller of Customs was then approached 

by the applicant who said that there was a mistake in the manifest 

and that instead of fish meal it should have been siemin noodles; 

the mistake was not his but somebody else's. The Comptroller of 

Customs also received two letters from Morris Hedstrom about four 

or five weeks after the arrival of the ship Kyowa Violet saying 

that there was an inadvertent error in the cargo manifest; and that 

it should ha .. .-e been siemin noodles instead of fish meal. The 

Comptroller of Customs also recei ved a letter from Polynes ia 

Shipping Services in Pago Pago, the .shipping agent for the Kyowa 

Shipping Co in American Samoa. saying that the error in the cargo 
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manifest was an inadvertent typing error by a member of its staff 

and that it should have been general merchandise and not fish meal. 

The Comptroller of Customs in his evidence said he' did not believe 

these explanations. 

and ad\~iC'e from the -Heal ttl Del,)3rt.ment regarding fi t.rless of the 

siemin noodles for human consumption because nf.their expir~ date 

General's Office an:·j the Heal th f}epartment., t.}le Cornptroller of 

Customs decided on 26 February 1993 :.0 seize the applicant's 

container of goods and ~ssued a seizure notice to the applicant. 

The goods were also tendered for sale. The Court was ad~ised from 

the bar that the custdms tariff for fish meal is 5% and for siemin 

noodles it is 20%. 

The evidence by the applicant is that invoices for the siemin 

noodles shipped to Apia on the Kyowa Violet were faxed over to him 

on 24 or 25 January by 0 & 0 Enterprisp.s in American Samoa. He 

then prepared the import entry for siemin noodles and sent. it to 

the Central Bank for approval. This must be for the remittance of 

money overseas to pay for the goods. After approval was given by 

the Central Bank he took the import entry to the Customs Department 

to clear t.he goods and gave it to an officer of Custom::, t,ho told 

him to see the Comptroller of Cus~oms as there was somethirtg wrong 
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with the consignment. According to the applicant ~hen he saw the 

Comptroller of Customs, he was told that his container had been 

confiscated as the goods declared in the manifest were different 

from the goods discovr::red in the container t-.']-;en chec!~ed b~- Customs. 

\·:3.S t.he first time, t,he .g"pplicant S.? ... :t5~ he t..~as .~t.:a.re that ,:.oD1ething 

""hen the applicRnt sa~·: the 

Comptroller of Customs again, he was told that the matter was with 

the Attorney-General's Office. The applicant says he also ~ent to 

see the shipping manager of ~orris Hedstrom Ltd as local agent for 

~yowa Shipping Co and he was given a bill of lading. This was two 

or three days after the applicant had been to see the Minister of 

Customs. This bill of lading was produced in this case by the 

applicant and it is unsigned and shows the description of the goods 

as fish meal. He also says that he asked someone in Customs about 

the tariff rate for siemin and fish meal and he was told it was 20% 

and 35%. That person in Customs, whoever he is, was not called to 

give evidence. I accept ~hat the Court was told from the bar that 

the correct tariff for fish meal is 5% and not 35%; and for siemin 

noodle the correct tariff is 20%. 

The evidence by the shipping manager for Morris Hedstrom Ltd 

is that he submi tted all the cargo manifest for the goods from 

other countries to the Customs Department three or four days before 
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the arrival of the Eyowa Violet excep~ for the manifest for ~nods 

from Pago Pago as the Kyowa Violet berthed for a short while in 

Pago Pago; and so the cargo manifest for the goods from Pago Pago 

wharf on arrival cf the ship. 

Pago Pago. I ha'\-e already mentionec. "[he di fficul t.;-- ,:i th "he 

manifest alleged to have been brought by the captain of the Eyowa 

Violet from Pago Pago as it shows goods consigned from Suva to Apia 

but there is no such manifest for goods from Suva for Apia in the 

cargo manifest sent by ~orris Hedstrom Ltd to the Customs 

Department before the arrival of the Kyowa Violet. The evidence is 

rather unsatisfactory and obscure on this point. 

Then after the applicant's container was retained by Customs, 

the shipping manager of Morris Hedstrom Ltd says he ~ontacted the 

manager of Polynesia Shipping Services in Pago Pago about what had 

happened and a fax ,-ras sent over from Polynesia Shipping Services 

on 25 3anuary for correction of the manifest. On the basis of that 

fax, the shipping manager for Morris Hedstrom ~td sent a letter to 

! 

the Comptroller of Customs requestin~ that the ~rror in the 
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manifest t,as an inad\'ertent error and that fish meal should be 

amended to read general merchandise. The Customs authorities did 

rlot a'~cept that e:xplana t ion in v'ie't~ elf the ather" re 103. ted c i r-Clim-

s tan C' e san d 'J 0 r r :i sHe ri s t r n m S hip pin g TTl a n a>r p r :=; 2. :,- '" -: ~: '" ~ h '" t b "" r: 

contacted Polynesia ::.: h ~ ',-'\Y"\ ~ y, rt 
.' ,I .. 1-- I' J. , .. .=. Services again and 

undated fa::ed le:-te, \~hich h-as recei'.-ed b;.· piorri", Hedstrom on 

2 3 ~'la. reh . 

shipping manager who e~~:plained. to him t.ll e- pro b 1 e IT: 
•• l., 

h~ 1 L..1.':' the 

container. The Morris Hedstrom shipping manager also gave to him 

an amended bill of lading which shows the description of the goods 

as general merchanalse. This amended bill of lading is dated the 

same date, namely 18 January 1993, as the original bill of lading 

it purported to amend. It is also quite different in form from the 

original bill of lading. Furthermore while the original bill of 

lading is unsigned, the amended bill of lading is signed only by 

Polynesia Shipping Services as agent for Kyowa Shipping Co but not 

by 0 & 0 Enterprises as shipper of the goods. If the bill of 

lading represents a contract between 0 & 0 Enterprises as shipper 

and Kyowa Shipping Co as agent for the carrier of the container of 

goods, one would have expected 0 & 0 Enterprises to also sign or 

affix its seal to the bill of lading. That is not the case with 

the original or amended bill of lading. 
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The manager for Polynesia Shipping Services in his evidence 

says that the applicant is one of their regular customers. He also 

says that a girl in his office made the error of typing fish meal 

:1" ~Y"\ Q. 'l".:l 1 
-, " .•• 1 • ~ -L • ~ ..... rn ere h 2. n d .~ .. C:'. e 

I 
in t. n ~ ~: -:2 :11 ~ n ~_ f e c.-. t . 

of er'Y'oy- th~ -~ . .,.,-

of fish meal to Japan and that might ~a\'e bee~ the reason ~h~ she 

typed ln fish meal instead of ~eneral merchandise for the 

la.ding. The Customs authorities decided not ~n accept that 

explanation either. The Comptroller of Customs and a la~yer from 

the Attorney-General's Office also went over to American Samoa and 

made an inquiry with Polynesia Shipping Services in relation to the 

applican~'s container and the alleged inadvertent typing error. 

The first question is whether on the evidence the Comptroller 

of Customs acted t.;i th fairness. I think he did. \~hen the 

applicant approached him about the container, he told the applicant 

the reason why the container had been retained by Customs. He did 

not refuse to see the applicant or hide the true reason from him. 

Fairness, as already explained, does not mean a formal hearing 

should be given in every case. Everything depends on the circum-

stances including the subject matter of the case at hand. Did the 
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that the container ~as not being accounted for to his disrrAtion? 

I also think he did. Given what happened and the very conflicting 

and confus ing na ture of the documenta t ion g i \-en tc h j m, hi" h'as 

Pcl~nesia Shipping Services at Pago Pagr t h.i nl·- +"}-. ~ + '-- .. 1 ......... 

~as ~hat happened here. T~ appears to me that the romptroller of 

Customs did take that factor into accoun~ but did n~t attach an~ 

evidence before him were also considered. That is confirmed by the 

fact that the Comptroller of Customs did go over with a lawyer from 

the Attorney-General's Office to American Samoa and inquired of 

Pol~~rlesia Srlippirlg Ser\'ices irl relation to the spplic.snt 7.s con-

tainer and the alleged typing error ::..n the manifest. S (l th e 

Comptroller of Customs did not close his mind to the matter or 

simply brush it aside ld thout gi ving it any consideration. He 

'obviously took the matter into account quite seriously as shown by 

the fact that he did go over with a government la~yer to American 

Samoa and made inquiry about it. And I also do not think that in 

... ·ie,,· of all the circumstances of this. case the Comptroller of 

Customs acted unreasonably by not attaching an;: t':ei,ght to the 

explanation given by Polynesia Shipping Services, and ther~fore 

deciding that the goods h~re not accounted for to his satisfaction. 

It is also to be remembered that we are here dealin' with R s~eci&l 
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.kind of legislation t,-hich is a revenue piece of legislation. 

Customs legislations are not always easy to police and the exercise 

of discretion under such legislations qtlit.~ oft.en, if not alt·:ay·s, 

applicant. T dn not ~hink tha~ onus hRs been djschar~ed In :bis 

case. 

.jl!dicia.l re'.:-let .. ~ is 11.-:;t .?.\:-.3.il~t)l::: for the ~:·:e:~ci.se 

of the tomp~roller of Customs discretion in relation to forfeiture 

under section 24:5(0) c,f the Act, then I ,·:ill have to mo'.:e nn to 

consider the seizure of the goods under section 250(1). Here again 

fairness does not mean a formal hearing in ever:,- case. The 

r'equirements of fairness depend on the ci.rcumst~nces including the 

subject matter of the case. I think the Customs authorities acted 

fairly by listening to what t.as said for the applicant and by 

explaining to the applicant personally the reason the goods were 

reta ined and eventuall:-- sei zed b:-- Customs. A se i zure notice, as 

required under the Act, was even sent by the Comptroller of Customs 

to the applicant and the Customs authorities also considered all 

the explanations by the Morris Hedstrom Shipping including the 

explanation frem Polynesia Shipping Services but decided to 

disbelieve those explanations. ~s to -~hether the rustoms 

authorities had reasonable or probable cause for suspecting that 

1'" 
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such a suspicion. Firstly, the applicant's container ~as not ~hown 

in the cargo manifest sent by ~!orris Hedstrom to the Customs 

manifest for the applicant's con~ainer ~as given TG the CUSToms 

fourth 1;,-, 8 :lorri s Reds t rom t rucl~ ca rri ed the appl i cant's con-sa ine,~ 

to the Customs check-out point where it ~as discovered by Customs 

officers and ~lorris Hedstrom says it ,.:as an inadvertent typing 

error in the delivery note; fifthly, there was no bill of lading 

attached to the manifestssho~n by ~or~is Hedstrom tc the Customs 

investigating officer when it is normal practice for a copy of the 

bill of lading to be attached to the copy of the manifest; sixthly, 

the manifest "hich is supposed to amend the original manifest is 

dated 18 January 1993 whereas the original manifest is dated 

20 January 1993; seventhly, the t~o bills of lading, one supposed 

to be an amendment of the other, bear the same date and are quite 

different in form; eighthly, the first bill of lading is unsigned 

whereas the second bill of lading is dated 18 January 1993 and 

signed by Polynesia Shipping Sen"ices but not ::,y the shipper; 

ninethl;r, the mani fes t submi t ted by l'lorr is Heds t rom .,'hen t.h i s 

matter was under investi~ation shows not only goods from Pago Pago 
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for Apia but also goods from Su~a for Apia but there is no mention 

of any goods from Suva for Apia in the cargo mani fest sent b~~ 

~orris Hedstrom to the Customs Department before the arri¥al of the 

;' ~ ., . ..:- ,-
•• , ,>-' I, 

for the. 1 r: ri~ ~ 1-.·; .p t:.. C -
"'\."~~ ~ '- -, .. , 

good.s. 

As for the evidence given by Polynesia Shipping Ser~ices that 

the kind of typing error which occurred in this CRse happens all 

the .. ' .... lme, I am not impressed that such typing incompetence should 

serious consequences. I also find no evidence from ~orris Hedstrom 

Ltd, the Western Sam6a shipping agent for ~yowa Shipping Co, that 

the kind of typing error alleged in this case happens ~ll the time 

in the field of shipping agency. As for part of Polyne~ia Shipping 

Services evidence that it exports fish meal to Japan ~nd had just 

sent a consignment of thirty seven c6ntainers of fish meal to Japan 

before the Eyo~a Violet left Pago Pago for Apia, I am nbt satisfied 

that that t..:as the cause of the alleged typing error . J ... . 
I'll ... hI sease. 

Fish meal is not exported, or least not often 
, 

!)ir 

exported, from American Samoa t~ Wes~er~ Samoa. Th.::- c.i. ff,=rence~, 
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between fish meal and siemin noodles, and between Japan and Western 

Samoa, are not insignificant. I am not impressed with the quality 

of this evidence but the onus is on the applicant. I de not thinh: 

In all tIle applicatior1 for jucliciaJ re'-·le~ .. · is dismissed. 

C' 0 tl n s e 1 t 0 file memoranda as to costs within 10 days if 

t"'~ ish to do so. 
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