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facts of this case, as counsel for the applicant has arguesd the

gquestion of not taking into acccocunt relevant factors under the
Y =. 1z 27 reascnableness T acc27mT 10&7 e levar H Treletant
fac: av  overlap with  the el H SEE0nEL Snesd boe
Sl1rounsta o1 miieT &.S¢ = iaTted that
conventicnalliy, into a2coount a2 reievant facTtor
(o The Tarineg InTo i Syrreilevant ot i< an
& 1 a2 1ng intc [ arn rreld a1 TE3CT i a7
i it oground for revien in cwn oright ces For

of Maseon J in Minister for Aboriginal Affairs

. . . .
instancs the Jjudgme:

3
ot

P

v _Peko Wollsend Ltd (1986) 162 CLR 24 2nd that of {oocke ¥ in New

Zealand Fishing Industry Association v Minister of Agriculture an

Fisheries [19881 1 NZLR 544.

That brings me to the question «f natural justice. It must be
peinted out that at the present state of administrative law, the
terms ‘natural justice’ and ‘fairness’ have been used inter-

changeably by the Courts so that the two are now ireated as

synonymous. In the well known dictum by Lord Morris in the

Furnell v Whangarei High Schools Board [1973] 2 NZLR 705, 7C8 .it is

stated




323

+
"rules (see the speeches in Wiseman v Bornerman [1871]
"A.C. 297; [1969] 3 All E.R. 275). Natural justice is
"but fairness writ large and juridically. It has
"been described as ‘fair play in action’. Nor is it a
"7pa"°n to be asscciated cnly with judicial or aquasi-
"judicial aceasion as was printed cut by T = L.J
“in Russell ~ clk {1@4"’ 1 A1l T.R. 1g¢¢, 118
N Cy o ] - - =
"T,’;C“\; e cas=s K
Fion',
In the High Court of Avstralia in Salemi v Mackellar {1977}
127 CLR 396 Gikbs J szvs
“"Some judgments suggest that the duty %to zact fairly arisses
"from a2 principle separate from, although analogcus tc,
"the principles of natural justice (see de Smith : Judicial
"Review of Administrative Action, 3rd ed., (1973) pp 208-209)
"but I would prefer to ragard the duty to act fairly as
"eimply flowing from the duty to observe the principles of
"natural justice. ‘'Natural justice is but fai ss writ large
"'and juridicallr. It has been described as fair play in
"'action’ {Furnell v Whangarei High Schools Board)'.

In Dagnayasi v Minister of Immigration [1980] 2 NZLR 130, 141

Cooke J says :

"Perhaps it is as well to repeat some points that by

"1980 have become fairly elementary. The requirements

"of natural justice vary with the power which is exer-

"cised and the circumstances. In their broadest sense

"they are not limited to cccasions which M1’Hf bﬂ i .

"labelled judicial cr gquasi-judicial. T

bility and extent depend sither on what is
h

" fo be
"inferred or prasumed in interpreting the particular
"Act (2s is suggested by the speech of lLord Hailsham LC
"in Pearlberg v Varty [1972] 2 All E.R. 6, 11) cr or
"judicial supnlementatlon of the Act when this is necesc-
"sary to achievs jusTice without frusirating the appa-
“rent purpose of the legiclation tfas Lord Reid =ut .+ in

g,
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, 308; 19691 3 All
that there are some
ards not confined

"Wiseman v Bornerman [1871] A.C
"E.R., 275, 277). In order to

"legally enforceable elementar:
"to the exercise of powers 1i
"theyr do nct necessarily ca

"o Conirt nrocedurs. s oo

j than o doecad s
s w oan oo lternal =
Cregnd ] < H Trve ¢ Lor
Parker 0JF and Salmon i £17;
{16671 1 A]Jl E.R. 228 It Lord
"Tenning MR oin 2 number of case retarcy
of @Ldte for Departme 1 119741
325 3 All B g -
i it o ie to L_CZ ant
I 1 v Dena 1 dustryv
. & rie741 2 . an
i v : a1 istice
hes . o gl it is ough
whole of ke gne Wilh £
L an_ Vv _Bornerman. And as an instances of in
the field of ddmlnisirative decisicns of *f
'natural Jjustice' as a matiter of terminclogy, onz may refer
‘o the speech of Lord PDiplock in Bushell v Secretary of
"State for the Environment [18801 2 All E.R. 508, 612-613.
Far Yew Zealand the most authoritative decisicon iz that
of the Privy Council in Furnell v Whangarei High Schools
"Poard [19731 A.C. B60; [19731 2 NZLR 705, with ths well-
‘Known statements in the majority judgment.....ihai natural
"justice is but fairness writ large and juridiecally, fair
“play in action. This Cour® has constantly fellowed that
“approach...,. And while there was a striking division of
nion as to the result in the case next to he cited, the

b o) t = )
gh Court of Australiz has been, think, 2t cne - or almost
"0 = in adapting the same basi ch in Salem1 v
"Minister of Tmmigration and Ethnic Affairs (No.2) (1877)
“"14 ALR 1 and R v Minister for Immigration and Ethnic
"Affairs, ex parte Ratu (18977) 14 ALR 317".

- . .

While it 1s eclear from the case law that natural justice is
synonymous with the  +two  if2rms =mzy  he used

interchangeably; it iz als~ now olear

Schools Becard with the w=zfarznce t> whe

*"*t‘
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v_Duke of Norfolk that the requirements of natural justice or

fairness depend on the circumstances of each case including the
subject matter under consideration. These circumstances will also
include the naturs of the inguiry and the rulss cud=r ohich the

decisinn-maker 1s acting Kioa v Minister for Immigration and

Ethnic Affairs (1985) 158 CLR 550, 585 per Mason J. In othepr words

the dutr to observe the principles of natural justice cr o act

1 - H - - ¥ ¥ 1 R -3 - S, -,
airly does not mean in every case that a formal hearing has to he

or exercise of discretion by a public autheority. The administra-
tion of Gevernment will be impossible if that were to be the case.

Everything depends on the circumstances of each casse, In the

n

circumstances of some cases a formal hearing may be required by the

Q.
=
cr
R
ct
Q2
o
0
o+
h
[\
~
3

irly; in other cases no formal hearing is necessary

=]
e}
~+
.
D
e’
D
~
n
Q
3

and the requirement tc act fairly will be satisfied
affected by a decision or exercise of discretisnary power is
confronted with the case against him and he be given the oppor-

ng. As I have said the

pie
Jq

tunity to simply reply ecrally or in writ
requirements of natural justice or fairness all depends on the
circumstances of each case. So the question in this case is, if
the Customs autherities were under a2 duty to act fairly under the
forfeiture and seizure provisions of sections 243(b) and 250(1) of
the Customs Act what were the requirements of that duty in the
particular circumstances of this case. ‘That is a questioﬁ I will

-

have to deal with later in this judgment. In the meantime T will



326

-11-

ccntinue ts deal with the legal issues raised by counsel.

The next issue is whether the forfeiture and seizurs provi-

sions of the Cusioms Aot constitute & 'oodz’, In Brettingham-
Moore v St Leconards Corperation {1969) CLR 508, 5324 Jaruic S0 odin
the High Court of Australia said

. . \

The opportunity to n forvard views and the

"supporting materizl the form a petition would

"seem to me in this * o¢f statu scheme Lo

"satisfr the common law requireme f natural

"justice. DBut in any case s£..3 is & clear indication

"by the legislature of the nature of the oppertunity

which it will affeord the aggrieved persons to make a

"known their views and the material upon and by which

"they seek to support them. The cass is not one in

"which the legislature cilent as teo the right to he

e i h

re is
"heard, so that the common law can fi
"legislature has addr ed itself to the ve
"and it is not for th urt to amend ¢
"engrafting upon it scome provision whic
"think more consonant with a complete opp
"aggrieved person to present his views an
"them by evidentiary material”.

In Whangarei High Schools Board v Furnell [1971] NZLR 791 which

dealt with disciplinary proceedings under the Education Act
1964 (NZ) and subordinate regulations, Wild CJ with the concurrence

of the other members. of the New Zealand Court of Appeal said :

"When it is borne ir. mind that the regulaticns were
"brought into existence on the recommendation of
"representatives of the teachers and of the Schocl
"Board I think it is clear from both their history

"and their content that they provids 2 code of discip-
"linary procedure which is complete and exhaustivs.
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"That must be regarded as a strong indication that
"the regulations leave no room for any rule of natural
"justice to be implied"”.

It is to be reoted that it is this case which went up from the

New Zezland Tourt of Appeal to the Privy Council as Furnell v
Whangarei High Schools Board. These cases, just menticned., may bte
treated as authority for the ‘code approach’. This approach means

that where the legiclature has set cut in the relevant lsgislatiocon
elaborate and detailed procedures for dealing with the aspects of
a particular matter, then the duty to.observe the principles of
natural justice or to act fairly is not to be implied. In both

Brettingham-Moore and Furnell’s case, the procedures set cut in the

relevant provisions to deal with the matter at hand were quite

elaborate and detailed; in Furnell’s case they were described as

‘complete and exhaustive’. 1In my view the same cannot be said of.

the forfeiture and the seizure provisions of the Customs Act. They
do not contain elaborate and detailed provisions as to the
brocedures for the exercise of any discretion or the ‘making of any
decision or dealing with any grievance. They therefore do not
constitute a code which excludes the application of natural justice

or fairness. I should also point out that the code approach was

applied by Jeffries J in Bourke v State Services Commission [1978]

1 NZLR 633 but see what was said on that case, 2and the code

approach, by Cooke J in Fraser v State Services Commission [1984]

1 NZLR 116 (C.A.).

32
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I have also examined the decision of the Full Court of the

Federal Court of Australia in Australian Federal Police v Craven

{1¢88) 20 FCR 547 reliec¢ on by counsel for thes respondent, and it

does support his 1ootnat seoTtion B Toobhe Taietome T
as t¢ selzure constitutres & code which evwceludes the of
naturzl justice ar fairness. In faact the l2ading judgment in that
casg, which was delivered by Foster J, doss recogniss that the

- 3 + - £ - 3 3 + o~ + 1 1 + 1
exercise of the power of seizure under the Customs Act 1901 (CTth)
1- P . - N - 3 < .- ~ g3 -
can bLe the subject of a Jjudicial review applicaticn under the

S
p)
~+

Administrative Decisione (Judicial Review

2s used in Craven’s case was not

I must also say that in considering the ‘code approzach’ I have
not overlooked the fundamental right§ provisions of the
Constitution. But as the Constitution was not adverted to in this
case, I say no more about it in this case. T will alsc from this

point onwards in this judgment use the term ‘fairness’ without

continuing to repeat its synonym, ‘natural justice’.

That brings me back to the forfeiture provision in section

245(b) and the seizure provision in section 250(1) cf the Custioms

b
n
0
ry
D
o+
}»‘ .
Q
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Act, and whether the exercise of di

as alleged by counsel for the applicant can be subject ta judicial
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review. Dealing first with section 245(b), I am of the view that
the words in that section "and not being accounted for to the

satisfaction of the Cemptroller” deces inveolve the exercise of a

. o . .
‘ustoms. Tt is fer him in the

discretion by the Comptroller of

- - £ 1 3 e e m e - 3~ e + 1 ~ . I = 4 N . 4 3 -

exerclse of that discreticn to decide whether the goods in gquestion
: b £ 3 3 3 < H = - Do e

have heen accounted for to his satisfaction. Such sexernise of

discretion determines for the purpose of section 245(b) whether the
goods in question are forfeited or not. In Australia thare seems
to be a cenflict of judicial opinions whether forfeiture under the
Customs Act 19091 (Cth) can bhe the subject of judicial review
proceedings. This appears from the cases cited by counsel for the

respondent.

In Pearce v Burton (1986) 8 FCR 408, Fox 2nd Spender JJ in the

Federal Court were of the opinicn that the question of forfeiture
of goods under the Customs Act 1901 cbuld not be the subject of
judicial review proceedings under the Administrative Decision
(Judicial Review) Act 1977. That opinion was accepted and endorsed

by Jackson J in O’Neil v Wrotten (1986) 11 FCR 404. The same

opinion seems‘to'have been accepted in the judgment of

O’Loughlin J in Whim Creek Consolidated v Colgan'(1991) 31 FCR 469,

476-477 with which the other members of the Court in that case
concurred. The contrary view that the question of ¥Yorfeiture under
the Customs Act 1901 can be the subject of judicial review pro-

ceedings was expressed by Pincus ] in Turner v Owen (1990) 26 FCR
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In Brunetto v Collector of Customs (18984) 4 FCR 92 t@e Court

did not consider it necessary

decide the pocint.

on the circumstances of that case to

L have carafully considerad = thess Nugheallan re=s and in
my view they are distinguichable from the present cas=., Ths veazon
is that under the ferfeiture provisions of section 228 of the
Custeome Act 1901 (Cth) there is no discretion to bhe avs=rciszed hy
any pa2rson. So there is no sxsrcise nf whion can he the
subject of judicial review proceedings. Forfeiture simply arises
on the happening of certain asvents provided in section 229. without
the necessity tc exercise a discreticn. See the judgment of
O’Loughlin J in Whim Creek Consolidated v Colgan. The same may be
said of the forfeiture provisions cf‘paragraphs {a), (co)=(F) of
section., 245 of our own Customs Act which do not contain any
discretionary element but simply events which, if they do occur,
constitute a2 forfeiture. That is not so with section 245(b) which
dces confer a discretion to be exercised by the Comptroller of

Customs.

subject of Jjudicial review

In my view the exercise of that discretion can be the

proceedings and the requirements of

reasonableness and fairness apply.

ct

Coming now to

he seizure provision

2

4

of section 01} wvhich

empowers any officer of Custoems or memher of the Folirce to sei:ze
any fcrfeited gcods or any goods he has reascnable or probable

Y
:‘akl
iy
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cause for suspecting to be forfeited, there is no question about
the element of discretion involved in that provisions. The

exercise of that discreticn can be the subject of judicial review

= -

proceedings All the casess nited from the Australian Federal Court
\
irn this judgment are zuthorities for *that propesitior T+ must,

There is another matter I éhould refer to as it has some
hearing on the application for judicial review. Counsel for the
applicani 2lso submitted that the goods in this case have already
beenn condemned. If that is correct, it raises the difficult
question whether it is now too late or inappropriate for the

applicant to seek judicial review of the forfeiture and seizure of

the goods : on this point see the judgment of Foster J in

Australian Federal Police v Craven_ (1989) 20 FCR 547. I accept
what counsel for the respondent has submitted that no condemnation

~of the goods has taken place. I say that because 1in the

circumstances of what happened in this case, there was substantial-

compliance with the provisicns of section 254 within the one month

prescribed time limit; and condemnation proceedings have yet to be
’ or
concluded. I say nothing about the availability/otherwise of a
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common law action in detinue or conversion against an unlawful
seizure under the provisions of the Customs Act as the matter was

not touched upon or raised before this Court.

questions in thies case. These are, did the Comptroller of Cusrtoms
act fairly under the forfeiture preovision of section 243(b) and 4id
he exercise his discretion reasonably under that provisicn: and
gsecondly did the Customs authorities act fairly and reascnably
under the seizure provisiocn of secticn 230(1}, and did ‘ther have
reascnable and probable cause for suspecting the gcods they seized

as forfeited goods.

Now the applicant cperates =2 business in Apia for general
merchandise. He used to have business dealings with a Korean,
businessman in Pago Pago, American Samoé, who trades under the name
of ‘O & O Enterprises’. According to the applicant, O & O Enter-
prises contacted him in Jahu;ry 1993 and requésted his assistance
for'the sale of siemin noodles. The applicant refused but
0 & O Enterprises still sent over to Apia a container of those
‘siemin ‘noodles. The applicant did not pack the container 1in
American Samoa, or was present when the container was packed. This

container of siemin noodles together with ccntainers of empty

Vailima beer bottles destined for the Western Samca Breweries Ltd

i 1o

at Vaitele were shipped from the port of Pagc Pagc by Pclynesia



.sent to Customs by the local agent for the ship setting out th

-18-~

Shipping Services on the ship Kyowa Violet which left Pago Pago on

18 January 1993 destined for the port of Apia. Polynesia Shipping

Services is the shipping agent in American Samoa for the Krowa

Shipping o which runs the ship Hyowa Villet.

(]

The ship Kyvowa Violet arrived in the pert of 3Apia on
19 January and was subject to the usual clearznce by theiaustoms
authorities. According to the evidence by the Customs authorities,
the practice with goode imperted into Western Samoa on a chip is

that before such ship arrives in the port of Apia, a manifest is

()

cargo on board the ship and the names of the respective importers.

&

That manifest is called the cargo manifest. So before a ship

arrives, Customs already has in its possession the carge manifest

o]

for the cargo carried on board that ship; and when the ship arrives
in port the Custems authorities would wuse the cargo manifest
already sent to them by the ship’s local agent to check the cargo.
This is to ensure that customs duty is paid on all imported
dutiable goods. In this case, Morris Hedstrom Ltd, the local agent
for Kyowa Shipping Co., sent a cargo manifest to Customs before the
arrival of the ship Kyowa Violet on 19 January setting out the
cargo carried on board that ship and the names of the importers.
When the Kyowa Violet arrived in Apia and its cargo was checked by
the Customs authorities against the cargo manifesﬁ sent to them by

Morris Hedstrom Ltd, it was discovered that the ccntainers for the

w
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']

Western Samoa Breweries Ltd and the applicant carried in the ships

i¢

cargo were not accounted for in the cargo manifest. So the Customs

authorities decided to retain those containers and not to release

them. There is then scme conflict in the evidencs as to what
nappsned next Acoording o *the Chastoms z=nisr =ramining o er
who led the clesarance of the ship Lyowa Vinle:® ar. enployves of

leaf manifes+ during the clesarancs of the ship. That singls leaf
manifest showad the four ccocntainers <onsigned to Wesiarn Samca
Breweries Lid but there was no manifest given + kim for the
applicant’s single container. The evidence hv Morris Hedstrom’s
employee was that he gave twoc manifests, on= for Western Samoda

Breweries four container and one for the applicant’s single

wn

3
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container, to the Customs senior examining officer
these unaccounted for containers was then submitted hy the (Customs
officials who conducted the clearance to the Comptrcller of
Customs. The Comptroller of Customs then decided to order an
investigation into these containers and a different Customs officer
was instructed to carry out the investigation. As we are not
concerned in this case with the containers consigned toc the Western

Semoa Breweries Ltd, I will now continue the narrative only¥ in so

far as it relates tc the container consigned to the applicant.

On or about 22 January. the CTustoms «fficer assigned to the

investigation went to see the shipping manager for Morris Hedstrom




Ltd about the unaccounted for container consigned to the applicant,
and he was given by the shipping manager two manifests. The first
manifest which is dated 20 January 1993 is a single leaf manifest

(with a2 copy of the same attached to it) and it shows containers of

< 3 N 3 N . . L. - PRI - £
goeds consigned frem Suva teo Apia and then containers of goods
3 e £ ... - - -~ £ + } - "
consigned from Pago Pago %o Apia. To pause here for the moment, it

appears tc me that the carge manifesit sent by Morris Hedstrom Ltd

Pago Page for Apia. Now this first manifest alsc shows a2 ceontainer

cf fish meal consigned from Pago Pago for the applicant in Apia.

~The second manifest which is dated 18 January 1992 and given

by the shipping manager of Morris Hedstrom Ltd to the Customs

investigating cofficer, was described by the shipping manager of

Morris Hedstrom as the amended or corrected manifést, that is, it
is an amendment or correction cf the first manifest. This second
manifest shows thé shipper as O & O Enterprises in Pagoc Pago,
American Samoa, and the consignee as the applicant in Apia,
Western Samoa. Thé description of the goods‘given in this second
manifest is general merchandise as oppesed tc the description.given
in the first manifest as fish meal. According %o the Customs
investigating sfficer, he did not believe that the sescond manifest

the first manifest bhecauce

rh

was an amended or corrected version o

w
i

gy

i
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rnifests should have

bae
o

the norma?l nractice s that ~zni=2e ~f =n

attached to them copies of the relsvant bill of lading but no copy

nf any bill <¢f lading were attachzd to the copy of the manifest

given to Lin. e zlso says he did not sight any hill of ladinz at
’ the Loplizant’s cargo. To z2aee h-is 2gail [ think “iE
: zanother 2ifficulty with the copiss of the twe mangfe=s1s give: + -
the Customs investigatine officer. The first manifest i1g¢ dated
20 January 1992 and the second marifest which is said -o¢ be an
amendment or correction of —he first manifest ig dated 12 January
1888, I cannot see how a manifest Zated 12 January 1833 could have
amended or corrected z manifest dated 20 January 1993, On
22 January the Customs investigation officer submitted a repcrt on

his investigation %t¢ the Comptroller of

sult of that report the Ccmptroller of Customs, whe has

As a r

)

r 31 vears, decided to retain

0
4

worked in the Customs Department f
the goods. He also sars that the three or four different documents
relating to the applicant’s container which were placed before him
did not reconcile and that made him suspiciocus that something wrong
was going on in relation to the applicant’s container. His
suspicion was increased when after his decision to retain the
applicant’s container, that container was.returnéd to the Customs
area by Customs cfficers on duty a2t the Custcoms check peint where

v &

it was discovered on a Morris Hedstrom truck about to pass throug
on

ct
o
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point, a member of their staff must have made an inadvertent typing
error when preparing the customs delivery note for the Western

Samca Breweries four containers by including the number of the

container, he Customs officer at the check point discoverecd the
applicant’s container on the Morris Hedstrom truck as it was on its

way out and returned it back tc the Customs aresz.

It appears that the Comptroller of Customs was then approached
by the applicant whe said that there was a mistake in the manifest
and that instead cof fish meal it should have been siemin noodles;
the mistake was not his but somebody else’s. The Comptroller of
Customs also received two letters from Morris Hedstrom about four
or five weeks after the arrival of the ship Kyowa Violet saying
that there was an-inadvertent error in the cargo manifest; an§ that
it shculd have been siemin noodles instead of fish meal. The

ved a letter from Polynesia

[

Comptroller of Custems =also rece
Shipping Services in Pago Pagc, the shipping agent for the Kyowa

Shipping Co in American Samoa, saying that the 2rrsr in the cargo

"



manifest was an inadvertent typing error by 2 member of its staff

and that it should have been ‘general merchandise and not fish meal.
The Comptroller of Customs in his evidence said he did not helieve

these explanatien

D

I

B - = - 3 - Ry PR - 3 - ~ -
siemin noodles for human consumpticn because of their expiryr date
+ ~ b my o ~ 4+ s s = £+, 4 -3 e £ ~m - A od -
noted cn the labels. n the basis ¢f the advices from the Attornev-

gl LIy £ T o - T + + 1 I Al
General’s Cffice and the Health Department, he Comptroller of

container of gocds and issued a seizure notice to the zpplicant.
The gcods were alsc tendered for sale. The Court was advised from
the bhar that the custdms tariff for fish meal is % za2nd for siemin

noodles it is 20%.

The evidence by the applicant is that invoices for the siemin
ncodles shipped to Apia on the Kyowa Vicolet were faxed over to him
on 24 or 25 January by O & O Enterprises in American Samoa. He
then prepared the import entry for siemin noodles and sent. it to
the Central Bank for approval. This must be for the remittance of
money overseas to pay for the goods.  After approval was giéen by
the Central Bank he tcok the import entry to the Customs Department

to clear the goods and gave it to an officer of Customs who told

him to see the Comptroller =f CTustoms as there was scmething wrong

.
M
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with the consignment. According to the applicant when he saw the
Comptroller of Customs, he was told that his container had been
confiscated as the goods declarad in the manifest wsre different

from the gocds discovered in the centainer when checksd by Customs.

I - = N - e +he - 1 1 ha+ - -

He was zlso tnld by the CTomptreller of Custeoems that he wanted an
ccac+ i an+ 4 + ~ - PR ~ - - = I i~ Y-a23

investigation inte the container and the papsrwork invelwved. That

3 2 v 5+ + = + 4 = + -+ . +
had gone wrong with the container. When the applican saw the

- 1 £ - + + 4+ - .- -q -
Comptroller of Customs again, he wzs told that the matier was with

% = - . It NS £ . <+ - - - -~ + +
the Attorney-General’s Office. The applicant says h= also went to

ivowa Shipping Co and he was given =

[om]

ill of lading. This was ifwe

or three days after the applicant had been to see the Minister of

@]

u

n

toms. This bill of lading was produced in this case by the
applicant and it is unsigned and shows the descripticn of the goods
as fish meal. He alsc savs that he asked somecne in Customs about
the tariff rate for siemin and fish meal a2nd he was told it was 20%
and 35%. That perscn in Customs, whoever he is, was not called to

.

give evidence. I accept what the Court was told from the bar that

pde

the correct tariff for fish meal is 5% and not 35%; and for siemin

noodle the correct tariff is 20%.
The evidence by the shipping manager for Morris Hedstrom Ltd

is that he submitted all the cargo manifest for the goods from

other countries to the Customs Department three or four dars before
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tha arrival of the Krowa Viclet excepr for the manifest for goads

from Pago Pago as the Kyowa Violet berthed for a2 short while in

Pago Pago; and so the cargo manifest for the gecods from Pago Pago
was not sent over but given to ths captain of the ship to deliver
tn him or his assistant whichever of the twe wonlo e a7 the Ania
vharf on arrival «f the ship He =alsc that he gave 1o the
Customs 1investigating officer whe cams to him coples of the
nriginal carge manifest for the lyowa Violet which did not show the

Pago Pago. I have =zalready menticnec the difficulty with =zhe
manifest alleged to have been brought by the captain of the Lyrowa

Viclet from Pago Page as it shows goods consigned from Suva to Apisza

but there is no such manifest for goads from Suva for Apia in the
cargoc manifest sent by Hedsirom Ltd tc¢ the Customs

Morris
Department before the arrival of the Kyvowa Violet. The evidence is

rather unsatisfactory and obscure on this point.

Then after the applicant’s container was retained by Customs,
the shipping manager of Morris Hedstrom Ltd says he contacted the
- manager of Polynesia Shipping Services in Pago Pago about what had

happened and a fax was sent over from Peclynesia Shipping Services

f

en 25 January for correction of the manifest. On the basis of that
fax, the shipping manager for Mcrris Hedstrom Litd sent a letter to

1 : .
the Comptroller of Customs requesting that the error in




manifest was an inadvertent error and that fish meal should be

amended to read general merchandise. The Customs authorities did

not accept that explanation in view of the osther reslatad circum-
stances and Morrie Hedstrom Shipring manader =ars that h=s then
contacted Pnlinesia Shipping Services again and the lzatfear s=nt =n

New on 26 January, the applicant says he zaw Morris Hedstrom’s
shipping manager who explained to him the problem with the
container. The Morris Hedstrom shipping manager alsc gave to him

W
(1]
11}

eneral merchandise. This amended bill of lading is dated the

same date, namely 18 January 1993, as the original bill of lading

it purported to amend. It is also quite different in form from the

original bill of lading. Furthermore while the original bill of
lading is unsigned, the amended bill of lading is signed only by
Polynesia Shipping Sefvices as agent for Kyowa Shipping Cc but not
by O & O Enterprises as shipper of the goods. If the bill of
lading represents a cﬁntract between‘O & O Enterprises as shipper
and‘Kyowa Shipping Co as agent for the carrier of the containef of
goods, one would have expected O & O Enterprises toc also sign or

affix its seal to the bill of lading. That is not the case with

the original or amended bill of lading.

341
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The manager for Polynesia Shipping Services in his evidence
says that the applicant is one of their regular customers. He also

says that 2 girl in his office made the errcor of typing fish mezl

instzad nf general merchandise into the manifest. He =ave thatb
this type of error happens all ths Tim=. Ve zisn smays That
Folvnesia Shipping Servicss had just ssnt thirty ssven ~antainers
of fish meal tc Japan and that might have been the reason why she
typed in fish meal instead of @ general mesrchandise for the
applicant’s container to Apia. When the mistake was ciscaovered, hs
instructed his staff to correct the manifsst z=nd the hill of
lading. The Customs authorities decided noct <o accept that
explanation either. The Comptroller of Customs and 2 lawyer from
the Attorney-General’s Office also went over *to American Samca and

made an inquiry with Polynesia Shipping Services in rslation to the

applicant’s container and the alleged inadvertent typing errcr.

The first question is whether on the evidence the Comptroller
of Customs acted with fairness. I think he dig. ¥hen the
applicant approached him about the container, he told the applicant
the reason why the container had been retained by Customs. He did

not refuse to see the applicant or hide the true reason from him.

Fairness, as already explained, does not mean a formal hearing
should be given in every case. Everything depends on the circum-

stances including the subject matter of the case at hand. Did the

+ . .- iy & Ao . L3 [N
Comptrecller also act reascnably in the exercise ~f Lis digorstinn
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not being accounted for to his discretion?

m

that the container wa

I also think he did. Given what happened and the very conflicting

)

and confusing nature cf the deocumentation given to him, he was

quite junstified in coming to the conclusicr he rzached., Tt micht
Le cz2i1d that he did not take inte account & relievan” fartoo whiach
was the alleged inadverient fyping error Dy a girl at the ~{fi~= of
Polinesia Shipping Servieces at Page Page; but I do not think that
was what happened hers. It Appears;to me that the Tompitroller of

S - = . + = 1. - + 1 £~ < + o~ ~ + 4y 3 - - e
Cucsioms did taks that factor intc account but did nat azttach an
. 4 o+ - s + - = b - 3 + 1a o - N . -+
weight "to it because he disbelieved ths explanation when other

evidencs baefore him were alsc considered. That is confirmed by the

fact that the Comptroller of Customs did go over with a lawyer from
the Attorney-General’s Office to American Samoa and inquirsd of

4

Comptroller cf Customs did not close his mind to the matter or
simply brush it aside without giving it any consideration. He
cbviously tock the matter into account quite seriously as shown by
the fact that he did gc over with a government lawrer to American
Samoa and made inquiry about it. And I also do not think that in
view of all the circumstances of this case the Comptroller of
Customs acted unreasocnably by not attaching any weight t; the
explanation given br Polynesia Shipping Services., and therefore

on

deciding that the goods were not accounted for tc his satisfaction.
It is alsc tc be rememberad that we zre here dealing with a2 specicel
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lation.

1
4

a
-

-kind of legislation which is a revenue piece of 1

Customs legislations are not always easy te police and the exercise

of discreticn under such legislations gquite nften, if not alwvars,
invalves some subjective element, The ornus 1t shaw thas the
=xevcizse of hat discretion has nss: nrsasonabls Tios fhe
applicant. T de not think that onus has been discharged in this
case,

If, however, judicial review is not availsble for the susvoise
»f the Compireoller of Custome discretion in relation to forfeiture

bas
r

consider the seizure of the goods under section 2530!(1). Here again
fairness does not mean a formal hearing in every case, The
requiremehts of fairness depend cn the circumstances including the
subject matter o¢f the case. I think the Customs authorities acted

fairly by listeﬁing;to what was said for the applicant and by
explaining to the applicant personally the reaéon the goods were
retained and eventually seized by Customs. A seizure nctice, as
required under the Act, was even sent by the Comptroller of Customs
to the applicant and the Customs authorities also considered all
the explanations by the Morris Hedstrom Shipping inciuding the
explanaticn frem Polynesia Shipping Services but decided *to

ons. v\s to “whether the {Tustoms

+
i

[

disbelieve theose explan

[0

authorities had reasonable or prcbable cause for suspecting that

3 M " PR = - - ~ iy - o -
t ig clear there were amples vrounds for

pete

the goods were forfeited. .
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such a suspicion. Firstly, the applicant’s container was not shown

in the cargo manifest sent by Morris Hedstrom tc the Customs

. LN | AN . o £
Department before arrival of “he nurposs of
o . oY ~ + 1a —~ o - PRl -1 a o+ [T TIRE I o ) ~
cleas ing LOae Cargy (o3 hat manioaec S 5
Pl A Shinmning Serit ~aa <om vyt o by Jaoamma &Py Tt B wae |}
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which carries a tariff rats of 2% while the ceontainesr contained
- . s . ~ Fal . . S Mo/ PR .- "
siemin necodles which carries a tftzariff rate of 0% hirdls 1o

4 Fal 4+ . 3 -« 7 .~ M - - -1 PR
manifest for the applicant’s container was given ¥ he Customs

= ~ - < 4~ T e e A T o e
authorities during the «¢learance of the <chip Lyowa Violet;

officers and Morris Hedstrom savs it was an inadvertent typing

error in the delivery note; fifthly, there was no bill of lading

attached tec the manifests shown by Merris Hedstrom tc the Customs

investigating officer when it is normal practice for a copy of the

bill of lading te be attached to the copy of the manifest; sixthly,
P oty

the manifest which is supposed to amend the original manifest is

dated 18 January 1993 whereas the original manifest is dated

&

20 January 1993; seventhly, the two bills of lading, one supposed
to be an amendment of the other, bear the same date and are quité
different in‘form; eighthly, the first bill of iading is ungigned
whereas the seccnd bill of lading is dated 18 January 12892 and
signed by Polynesia Shipping Services but not by the chipper;
ninethly, the manifest submitted by Morris Hedstrom when this

matter was under investigation shows not 2nly goods from Pago

le!
S
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2
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for Apia but a2lso goods from Suva for Apia but there is no mention
of any goods from Suva for Apia in the cargo manifest sent by

Morris Hedstrom to the Customs Department before the arrival of the

TP L] = LA TN 1+ - P S S — PR
NIyOowWws toles when all those mat*tzsrs zares concidersd Zzaines The
P L U I T D e aan A . RN . - . - I TP
=viderncs for the »-."‘:p], sosnt oana Fier 21Ty LAand SRR RN - TNl
| NS -3 = £ e ; e ma- - T
SAA.L}:L;IHF.Z Serwvices for the in thes mwmanifest, I
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ere forfeited goods, and that they acted reasonably in ssizing th
gcods
gcods.
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As for the evidence given by Polynesia Shipping Services that

the kind of typing error which occurred in *this case happens all

h

o
0]

time; I am not impressed that such trping incompetence should

continue tc be allowed to happen all the time when it could lead to

serious consequences. I also find no evidence from Morris Hedstrom

Ltd, the Western Samoca shipping agent for Kyowa Shipping Co, that

the kind of typing error alleged in this case happens ?ll the *time

in the field of shipping agency. As for part of Pclyne%ia Shipping

Services evidence that it exports fish meal to Japan and had just

sent a ccnsignment of thirty seven containers of fish. meal to Japan

before the Kyowa Violet left Pago Pago for Apia, I am not satisfied
that that was the cause of the alleged typing errcr in this case.
Fish meal is not exported, or at least not often or regularly

experted, from American Samca to Westerr Samoa. The cifferences
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between fish meal and siemin noodles, and between Japan and Western
Samoa, are not insignificant. I am not impressed with the quality

of this evidence but the cnus is on the applicant. I d¢ not think

o . - . T3 -y e T = - 34 < R + - 5 Yt
that the applicant has hesen discharged that onus.
T 11 + = 1 s - - £ A R 1 -2 - 4 =m o o~
In all the application for judicial review is dismissed
+ -~ =3+ 1 - £+ <=
Counsel to file memeranda as to costs within 10 days if thes
wis +o 3o so
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