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IN THE SUH~IlME (x)uRl' OF IVESTEIW SJ\["K)II 

• 
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Heari'l1g: 

U!;"LD 1I'l' III.' III 

£L.1L.J2: 

P Tanielu for prosecution 
T K Enari for accused 

21 ,)amIR17 1997 0' 21 February 1997 

26 Fehruary 1997 

JVIINII FII1,[, GN19V) of V"iluutRi 

JUIX:MENT OF SAPOI,V. C,) 

The acc.used is charged under sect jon 7~..J of the Cr:imp~. Urdi.n;<Hl('p '1~H-)1 t.J:ith 

\ ,~tHO charges of eausin~ grievous bodily haem. 
\.~~~.)' 

The first· of these b~lO charges is t.hat at. Vai ltlUt.::li nn ~~~ Nnvemhpr 199i1, 

the accused Hilfully and ~..Ji thout lal"ful justi fi.cation caused !J:riev(lus hxl i I.:.· harm 

to Par:apa Lei tu, a malp of Vailuutai. PanFlpA. Lei t,ll is a] Sf) l:;;:nnhTl r):.- t hp nR.me 

i';:ivi. The second char[~e is that at Vaj luutai. on L9 !\lovprnbp,r tqHf). the 8f;cused 

"i1full~' and Hithout laHful just.ification caused grievous hr.d;.!,- harm t.o ;\U),\l80 

/llama I J\l.lkuso) a mal.e of Vai.luutai. 

On Wednesda~"1 29 No\"ember. 19~~5, j\j vi., ;\u!\.usn and Al.es'L C801P frf)m v~ i! HlIt8.]' 



" 
t 

• to sell their saoks of dried oopra at Vait,ele. When they rPF,urnpd to Vailuutai 

t.he;.; found their copra drier had been burnt, b;'-7 someone. So th8;'- hloci;pd 1-].i th 

stones a t.raok "hioh passed t.hrouo:h their land ",nd 11"ed by t,he vi.lla!;!e. [t 

appears that Kivi., i\ul\uso and l\les.1 Here 81.80 drjnldng: n.ic()hol nt that time. 

About mid-afternoon the aooused and boys of' his fRmi.l;,' ('3me he: ,~nrl 'i\ll\uso told 

them t,hat the trRok Has prohibited. l1wl'e follo"ed an exch"n!'p of "",]"(ls bE"t,,'een 

( ,',8, 
~J 

the accused, Auh:uso and Kivi. As the accused and his 'relat.ives continued seah'ard 

on their Hay, the accused pulled out his pi si~ol and dj schar!ted j t b .... i ('PO in the-

air. The aooused Rnd hi.s relatives then ,,rent And played voUe,'10811 CIt tl,e placE' 

of the acoused's rE"l"tive Falp Gasolo. 

game, a quarrel tooh:: place in the vicinity of ohere the vn t l.e:d)811 name 't...'a.s 

pla,yed betHeen Alesi! the rela.ti VP. of l(i vi Find Aukusn, (:1no thp. 1)(1;-':'8 d-"w HETP 

relatives of:' the accused_. FaTe CiRsolo stopped -r.hp quarrpl :-lnd tn(~k ·\Je!-1i, inland 

to his famil;t'. 

\ ,"~ Here consuming alDohol, Kivi a.nd AlJkus(J ass(-lul ten Fale t.Jho ran h8C~k t.n Hhere th~ 
~~ 

accused and his r'elatives h~ere. l(ivi anti I\U\UW.o pursued him, 1.llr(,lldng st.onps R,t. 

him. There are someHha-r, different versions a.s to h'bat precisely h~_'l;ppf'nf!Cl h~he.n 

I\i vi! Aukuso and Fa,le came to toJ"here t.he Fte('used .3.nd the other bnys t) f h is f~m jJ, ~c 

Here. I find the evidenc.e of Kivi as to h'il?i happened rRt.hr-'l-- eonfusi.n!.!. Thc' 

accused in his cRution statement '"hieh h'a~; mfuJ.e on '-1 Decemher ! 9~-):; 1".1) i.-he pol i.C'{~ 

investigating officer, norporal Aneteru TA~(), sa.:vs 

"Then Fale ran th h'here ue '.Jere, fo 1. J Oh'f-:"d from behind h:,- j(; \' i.. ':\I.lln w·o :~nd 

"Alesi ",hn HerE"' t,hrm.Jin,!.! stOllPB nt. hi.m. T observed LHllHlld 1.J'~~·in2' tn stoT' 
"those bO;'5, hut he "as ,not "hl,c> to sLop U,,"m. When r'alp ~'Tivpd, he hplrJ 
"me and t,ri,pd to .1 Rail mp S€H.h'a.1Y], hllt, l\'j 'vj n;:Hne throu.l1.h rl.lld Pllll('·j lPd I1lP. 
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"1 sa", that it \.J3.S .. ~ojng to be tr0uhlp, .I therpfore plll] pd (lut my pist.oJ 
"and fired it several times "( faaparK")" "It Id.vi. I rj.j rI not. ('01""'t. t:.he 
"number of bullets that J fired at Iii vi. .~fter that Rnri "hen 1(; vi h3d 
"fallen dOh'n, /\ukuso \.Jhom Lau::mo had tried to st.op r.amp. So r fj red oUv~r 
"hullets at Au.i<lIso and injured him. 11m,,,, Umt. :I fi rpd "I I 11le' bllJ leis 
"in my pistol at 'those boys". 

In his oral testimnny, the aocused SHyS t.hat ((ivi rUld. :'\ul\:Hsn h'pre cha.si.ne: 

Fale thrm.;ring stones at. him. Alesi h'ho lvas some eli stancE' rJPh:i rlrl from Id.vj Rna 

Allkuso lvas carrying a bush \'ini fe. The HCCUSOO sa.y~s that h:hf~n Fa l.e reach(.">d him 

he put his hands around him but Kivi. t.hen came and punched him h'-H .. h FI st.one hp 

Has holdinJ4' in his hand. He fel t Lhat troubl(~ \,;as ab01Jt to happPll and hp fired 

hjs pistol three times at Rivi and Ei.vi stopped. He aJso SRl': /\Ilhuso 1',:rj \-.11 a stone 

in hand approaching;, "0 he fired his pi stol at ;\ukuso. 

struggling Hi th t.he accused and Has hol(U n,~ the acc,:usec!' s pj stoJ ,·;h(:'ll Ulf;" pistn 1 

Hent off. I must. sa.~~ that :I Has not at 81] 'impressed "li.th Lh:i S Hj tness 811(1 his 

do not believe thp eviclenc.e of this 1.J1 tness Fhich sl.l.g:gests t.hat t.h(-" EH'c'llsed' S 

pistol l-"lent off accident.aLly Hhile he t.;as struPJd. in,g; Hi th th8 "-;l.r'CllE,f,:d. II- is 

also too good to be true t.hFlt thp pisto] t·ms discbargpd acC'i[h~nt.nlt\- rtS', FFdp 

t.ries t.o suggest, because all the shot.s found their lTIR1:'h: as l,)nt.h E i':-i ~~nd .:'\1.11\11:<'>0 

sllstained severa] gunshot h'olmds. The accused 1 S Oh7n evi.den(~p sh(Jl";:~. t.hat i",he 

pistol did not 0;0 off aced.dentally "hen he dlO t. "\Ul\\l80. 

The injuri es sustainerl by 1\ivj and 1\1.11\1]80 HPrp no dOlli:>;-, spri(')l.l.'-; as t.he 

medical. evidence shoHs. In his mecUc1-ll. rppnrts, Dr Le8Jiifnn() l:)p!! TAni,~lll h'ho 

eXRrnined both l\i vi ant] J\llkUR()!. states 1hat Ki vi ~.ust,H i_ned l.hrpp ,!"!lll"lshot h'()l.l11cis 
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on .. the chest and onp on the left shouJder. All those h10lllds h'el'f~ .':IssociuLed t.;it.h 

Kivi (Joug:hinp: up blood. An X-ray ca.rried out on (~ivi revf"aled 3!2:,r.n"AYatecl. J un!1 

• 
contusions. j\S for Aukuso, Dr Tanielu sa~r8 in his report t.hat-. hp fOlmd R ~unshot 

H01.md at t.he rL£!ht shoulder area. Rnrl atl X-Hay ShOHPd a bull f~t. l.{)d~ed 8.lu)vF' 8J)d 

bp.hind the spine at. the shoulder area. ThArp \-Jas also a.not.hpr Hound on t.hp ri,!::!ht 

side of the 10l,er jal,] bone and that Hound entered thp victim's mouth and spl.H. 

his tongue into almop,t, equal halves. As HlrpAd;7 st.ated thPRP h'Pl'P undOlll)tE-'rlJ~-

serious in,juries. 

Nohi' the defence ['aised for the a.ccused is one of Sf" 1. f-dp fpnC'8, r1amr-d:v. the 

defence of Fale by the accused. T do not accept t',his defencp aF . .I mll of UlP v.i.e\·; 

t.hat t.he accused did not. shoot at Klvi sever-al. ti.I11"S in order to d"fpnd Fa!.e but' 

because he Has provoked b~" l\ivi Hho punched hi m. The e\"irlpl1C'P Sll<WS t.hat' t.i1P 

accused was not doi.ng an~·thing to defend Fa.le "hen he obsP"veri 1";" I p hpj ng ch;,,,,,,ci 

by Kivi and /-\ukuso Hho \~1ere also throh11n,e: stnnes at. Fajf-', 1\.1 ,ps i h'aS SOTnP. 

d.istance behind l\ivi and Au.l.;;:uso. Up to i,he point in time thAt FBlp put. his hands 

around the acc~used. tJ18 aceuserl Has still rlo.lrHZ notJdng a.£H~l.ns1. ]\1\"; ~'lho 'HH,S 

fol.lOl,in.« Falp. It h'HS only Hh~n l(iv] punched the 8.CCllSpd t~h;qt. t.he r~.cctised 

reacted and pullerl out hi.s pi.stol and shot J\;vi. thrpe Um.'co. 

statement thp. anollsed says t.hat Falp heJd him Rnd trieci to lPf!.d hi In sPRh'ard but 

Eivi arrived RDCl punched him 80 he pulled out. h:is pistol and f'irerl it Bt. hj~::i. 

Tn obis oral testi monO' thp accusP<:! alp.n sa:,s tbat it ''''5 \!hpn h.i vi punched hiIl> 

that. he shot 10 vi threp times. In m~~ vj eH thHt ev:i denc:x'>' d!':>IW>rlS Lra Les thRt thE-' 

8,ccused shot at E.ivi i.n retaliation to the Pt'oV(x':~t.ion from ]\i':i !":-,!-hpr t-Il:ln in 

defence of Falp. I am also of the v"ip.\-J 1:.h('\-1 thp RC'r.~\lSpd i·:FI.~. lInt :)('i".5n2: J,1I 

defenoe of himself Hhen he shot at Ki.vi but. Hag (lcting; out of :-Hl!.'uc'l:- hpc:'"\llsp l~ivi 
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had punched him. Then~ is also no evi.d.ence n1:' a susta.ined at,t3.cls. hy l~i vi on tl1f~ 

• 
acoused.. T have also observed both the accllserl ano l\i vi and the accuserl is 

physically taller than [(ivi. He Ha,q a]so 2:3 years old. at. the· ti.me of this 

incident HhiJe Eivi Has 20 yea.rs of Rgf.~. 

Tn relation to A1.lh:uso, the accused says t,;hen Idvl. feLL d.oh'n :-'\fter bpin~ 

shot he saH Aul\JJSO holding a stone ooming tOh'ards bim. He therefnrp shot /\ui'l.Jso. 

(\.;) As the evidence, particularly the medical. pvidence, sWl'gests, tilp acc",se'] must 

have shot, Auhuso t.h7h~p,. And there is no evidencp. that thf> 8ccuspcl ~.h()L /\UJ.\U8() 

in order to defend or protect, Fale. Ac.cordin.e: to Lhp H(~C'us(-'d, \.ul\uso H8.R 

approaching "hen he shot him. The ev"idence RJ so shoEs th<1t inst,f~ad of the 

accused trying t.o ret.reat or ta.l\"e SOIIlP other avoidi.ng acti.on, he inl!TIpdjat.ely shl')t 

Auktlso tHice when he sah' him conIin,Et:. 

counter-attacld n~ rather than t.aking defensive aoticn to prot-pet Jl i InSP..J f. 

The defencp of self-defence '"hieh ha.R been ra.ised on j,ph" 1 f of t.h" Clc.cllsed 

c~annot succeed. I conclude that the aC('.llspd hlHS acti n,!1; Hi. J J\I1 J~' :,llr! t.;j thOllt.. 

131-.'fu1 justifica.tion l~lhen hp. shot Rt. both Ids] and Al.ll\1.Iso ('a,llS i nt!' t.hpT11 seri ollsly 

hodil y ha.rm. 

The tHO c~harges of callS in,!:!; grievous hodiJ y hanH have been rWflved heynnd 

reasonable doubt.. 

i\S for the l'emainin,e: charge, that thp ::lCOllSpd pre~;pnted ,9 ! o",df~d fi.rearm 

at Aukuso Alarna t..rithout lat.,rful, proper and sufficient. purpose. thE' P\"j den(')p did 

-~ 



1960 "hieh have been dismissed. The present charge is also dismi.ssed. 

· ."':".(.":~. #.~ ....... . 
CllLEF ,JUST.lC'll 
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